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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-115) 


Bonds 


Approval and Discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“—D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 


Dated: June 16, 1982. 


Name of principal and surety 


American Commercial Barge Line Co., 
1701 E. Market St., Box 610, Jefferson- 
ville, IN; water carrier; Federal Ins. Co. 

(PB 5/19/81) D 5/26/82 


American Freightways Co., Inc., 518 
Porter Ave., Brooklyn, NY; motor carri- 
er; Hartford Accident & Indemnity Co. 

D 5/25/82 


F. J. Boutell Driveaway Co., Inc., 705 S. 
Dort Highway, Flint, MI; motor carrier; 
Fidelity & Deposit Co. of MD 

(PB 3/4/73) D 6/2/82! 


Branch Motor Express Co., 114 Fifth Ave., 
NY, NY; motor carrier; The Aetna Cas- 
ualty & Surety Co. 

(PB 3/5/82) D 5/11/82? 


T 





Date of bond 


May 11, 1982 


Dec. 13, 1976 


Mar. 4, 1982 


May 11, 1982 


Date of 
approval 


af ss 


| 


| May 26, 1982 


| Jan. 3, 1977 


| 
} 
June 2, 1982 


| May 11, 1982 








Filed with district 
director/area 
director/amount 


| Cleveland, OH 


$150,000 


| New York 


Seaport 
$25,000 


Baltimore, MD 
$25,000 


New York 
Seaport 
$200,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


T 
Filed with district 


director/area 
director/amount 





Cargo Express Co., Inc., 7107 Kennedy 
Ave., Hammond, IN; motor carrier; Pro- 
tective Ins. Co. 


Central Division, Inc., P.O. Box 34303, 
Charlotte, NC; motor carrier; The 
Aetna Casualty & Surety Co. 


Century Motor Freight, Inc., 2160 Mus- 
tang Dr., St. Paul, MN; motor carrier; 
The Travelers Indemnity Co. 

(PB 6/25/73) D 5/20/82° 


Container Transport—See Seven Trucks 
Inc. 


Dworkin, Inc., 5400 Harvard Ave., Cleve- 
land, OH; motor carrier; St. Paul Fire & 
Marine Ins. Co. 

D 6/4/82 


Fritz Air Freight, 735 Market St., San 
Francisco, CA; air freight forwarder; 
Old Republic Ins. Co. 


Harbor Towing Corp.—See Sonat Marine 
Inc. 


Interstate & Ocean Transport Co.—See 
Sonat Marine Inc. 


Richard L. Jones, 475 S. River Rd., Calex- 
ico, CA; freight forwarder; St. Paul Fire 
& Marine Ins. Co 

(PB 7/12/74) D 6/3/82 


Kars Transport, Inc., 3833 N.W. 116th St., 
Miami, FL; motor carrier; Aetna Ins. 
Co. 

D 5/14/82 


Les Entreprises de Transport Transit, 
Inc., 4207 St. Ambroise St., Montreal, 
P.Q., Canada; Motor carrier; Transa- 
merica Ins. Co. | 


Mid West Motor Service Co. of Indiana, | 
219 Maple St., Joliet, Ill.; motor carrier; 
Old Republic Ins. Co. 

D 5/25/82 


Midland Transportation Corp., 237 Depot 
St., P.O. Box 97, Berea, OF; motor car- 
rier; The Buckeye Union Ins. Co. 


Jose Torres-Negron, Box 1206, Ponce, PR; 
motor carrier; Ins. Co. of North Amer- 
ica 

(PB 5/31/78) D 5/11/82¢ 
Nelson’s Express, Inc., 675 Market St., | 


Millersburg, PA; motor carrier; The 
Aetna Casualty & Surety Co. 





D 5/28/82 


Apr. 12, 1982 


May 11, 1982 


May 3, 1982 


May 26, 1981 


Apr. 19, 1982 


May 27, 1982 


Oct. 5, 1981 


| Apr. 21, 1982 


Aug. 5, 1981 


May 20, 1982 


Mar. 16, 1982 


June 10, 1976 





May 24, 1982 


June 4, 1982 


May 21, 1982 


June 11, 1981 


May 27, 1982 


June 3, 1982 


Oct. 5, 1981 


June 4, 1982 


Aug. 11, 1981 


| May 26, 1982 


May 11, 1982 


June 11, 1976 





Chicago, IL 
$35,000 


Wilmington, NC 
$25,000 


Duluth, MN 
$25,000 


Cleveland, OH 
$50,000 


San Francisco, 
CA 
$100,000 


San Diego, CA 
$50,000 


Miami, FL 
$25,000 


Ogdensburg, NY 
$25,000 


Chicago, IL 
$50,000 


Cleveland, OH 
$50,000 


San Juan, PR 
$25,000 


Baltimore, MD 
$25,000 
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| Filed with district 
Name of principal and surety | Date of bond |  director/area 
L | director/amount 


| es) ee ee 


North Penn Transfer, Inc., Routes 63 and | June 1, 1975 July 7, 1975 Philadelphia, PA 
202, Lansdale, PA; motor carrier; Fire- | $50,000 
man’s Ins. Co. of Newark | 
D 6/1/82 


Date of 
approval 





Quaker Transit Co., Inc., 901 Poplar St., , 979 June 18, 1979 | Philadelphia, PA 
Philadelphia, PA; motor carrier; Aetna | | $25,000 
Casualty & Surety Co. 


Rowley Interstate Transportation Co., May 28, 1982 | Chicago, IL 
Inc., 2010 Kerper Blvd., Dubuque, IA; | | $50,000 
motor carrier; The Aetna Casualty & 

Surety Co. 


Sea-Road Transportation Service, Inc., y 18,1982 | June 2, 1982 Baltimore, MD 
P.O. Box 18433, Baltimore, MD; motor | $25,000 
carrier; Ins. Co. of North America 

(PB 1/19/82) D 6/2/825 


Seven Trucks Inc., dba: Container Trans- y 5, 1982 May 17, Miami, FL 
port, 8881 S.W. 107th Ave., Suite 202, $50,000 
Miami, FL; motor carrier; St. Pau! Fire 
& Marine Ins. Co. 


Sonat Marine Inc. & Harbor Towing y 5, 1982 Philadelphia, PA 
Corp., 1400 Three Parkway, Philadel- $50,000 
phia, PA; water carrier; St. Paul Fire & 
Marine Ins. Co. 
(PB 9/28/81) D 5/24/82¢® 


Stoops Express, Inc., State Rd. 67, P.O. | June 2, 1982 982 Cleveland, OH 
Box 287, Anderson, IN; motor carrier; | $100,000 
American Motorists Ins. Co. 

Trinity Transport, Inc., RD #2, Box 19B, | May 14 Baltimore, MD 
Federalsburg, MD; motor carrier; Hart- $25,000 
ford Accident & indemnity Co. 

(PB 9/11/79) D 6/2/82 


Universal-Pioneer Freight System, Inc., | Apr. 15 May 28, 1982 New York 
747 Third Ave., NY, NY; freight for- | Seaport” 
warder; American Motorists Ins. Co. $100,000 

(PB 4/8/73) D 5/28/82? 


W. R. Zanes & Co. of LA, Inc., P.O. Box May 26, 1982 New Orleans, LA 
20003, New Orleans, LA; freight for- | $50,000 
warder; Washington International Ins. 

Co. 
(PB 11/4/69) D 5/26/828 


'Principal is F. J. Boutell Driveaway Inc.; Surety is American Ins. Co. 

?Surety is United States Fidelity & Guaranty Co. 

3Principal is Century-Mercury Motor Freight, Inc. 

‘Surety is The Home Ins. Co. 

5 Principal is Sea-Road Transportation Service, Inc. 

®Principal is Interstate & Ocean Transport Co. & Harbor Towing Corp. 

7Principal is Universal Carloading & Distributing Co., Inc., & Pioneer Carloading Co. 
SSurety is St. Paul Fire & Marine Ins. Co. 


BON-3-03 
MarILYNn G. Morrison, 


Director, 
Carriers, Drawback and Bonds Division. 
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19 CFR Parts 10, 18, 114, and 143 
(T.D. 82-116) 
GENERAL PROVISIONS 


Customs Regulations Amendments Relating to Carnets 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document makes conforming amendments to the 
Customs Regulations relating to the use of carnets. Carnets are in- 
ternational customs documents, backed by an internationally valid 
guarantee, that may be used for the entry of articles into a country 
in place of the usual customs documents required. The amend- 
ments: (1) implement an optional provision of the Customs Conven- 
tion on the A.T.A. Carnet for the Temporary Admission of Goods; 
(2) reflect the withdrawal of the United States from the Customs 
Convention on the E.C.S. Carnets for Commercial Samples; (8) clar- 
ify the circumstances in which certain merchandise may be taken 
abroad and returned without formal entry and payment of duty; 
and (4) correct typographical errors in the regulations relating to 
carnets. 


EFFECTIVE DATE: July 26, 1982. 


FOR FURTHER INFORMATION CONTACT: Jerrold O. Worley, 
Office of Commercial Operations, U.S. Customs Service, 1801 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Carnets are international customs documents, backed by an in- 
ternationally valid guarantee, which may be used for the entry of 
articles under various customs procedures such as temporary im- 
portation and transportation in bond (transit). The carnet is used 
in place of the usual national customs documentation and guaran- 
tees the payment of duties (including taxes and associated penal- 
ties) which may become due if the requirements under a particular 
customs procedure are not satisfied. The existence of a single inter- 
national document rather than numerous national documents fa- 
cilitates international commerce. 





CUSTOMS 5 


The carnet guarantee is based on international chains of nation- 
al guaranteeing associations established in the countries accepting 
the carnets. The guaranteeing association is jointly and severally 
liable with the carnet holder for the payment of the sums due in 
the event of non-compliance with the conditions of the procedures 
for which the carnet is used. 

A notice setting forth the proposed changes was published in the 
Federal Register on October 1, 1981 (46 FR 48235). No comments 
were received in response to the notice. 


Types oF CARNETS COMMONLY USED 


A.T.A. Carnets. The A.T.A. (“Admission Temporaire-Temporary 
Admission’’) carnet is used for the temporary duty-free entry of 
professional equipment, commercial samples, and advertising mate- 
rial. The use of the A.T.A. carnet allows the traveler or business- 
man to make customs arrangements in advance and to use a single 
document for goods which will pass through several different coun- 
tries. A.T.A. carnets are valid for a period of one year. In the 
United States, the U.S. Council of the International Chamber of 
Commerce has been designated by the Customs Service as the 
United States issuing and guaranteeing organization for A.T.A. car- 
nets. 

E.C.S.. Carnets. Before the United States withdrew from the Cus- 
toms Convention on the E.C.S. Carnets for Commercial Samples, ef- 
fective August 11, 1977, the E.C.S. (“Echantillons Commerciaux- 
Commercial Samples”) carnet was used in the same manner as the 
A.T.A. carnet, but only for the temporary duty-free entry of com- 
mercial samples. E.C.S. carnets were valid for one year. The US. 
Council of the International Chamber of Commerce also had been 
designated by the Customs Service as the United States issuing and 
guaranteeing organization for E.C.S. carnets. 

T.I.R. Carnets. T.I.R. (“Transport International Routier-Interna- 
tional Road Transport”) carnets authorize road vehicles, contain- 
ers, and their contents to transit one or more frontiers without cus- 
toms inspection at intermediate points and with a minimum of 
other formalities. Road vehicles and containers transit the country 
or move from port of entry to final destination with their contents 
under customs seal. Inspection is accomplished at the final destina- 
tion. T.I.R. carnets are valid until the end of the transit operation. 
The Equipment Interchange Association has been designated by 
the Customs Service as the issuing and guaranteeing association 
for T.I.R. carnets in the United States. 

As a result of certain actions regarding the acceptance and use of 
carnets within the United States, and to correct typographical 
errors found in previous amendments to the regulations relating to 
carnets, Customs is making certain conforming amendments to the 
Customs Regulations. The following is a list of the changes and the 
reasons for them: 
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1. The United States withdrew from the Customs Convention on 
the E.C.S. Carnets for Commercial Samples effective August 11, 
1977. In a General Notice published in the Federal Register on 
August 25, 1977 (42 FR 42851), Customs announced that it would 
not accept E.C.S. carnets issued after August 10, 1977, for the tem- 
porary duty-free admission of commercial samples into the United 
States. The A.T.A. carnet was designated to replace the E.C.S. 
carnet for this purpose. Accordingly, modifications to various sec- 
tions of Part 114, Customs Regulations (19 CFR Part 114), are nec- 
essary. 

2. At the request of the Secretary General of the Customs Coop- 
eration Council, the United States has elected to exercise the 
option, under article 3, paragraph 3, of the Customs Convention on 
the A.T.A. Carnet’s for the Temporary Admission of Goods, to 
accept A.T.A. carnets for transit operations, permitting articles 
covered by A.T.A. carnets to be transported in bond. Therefore, 
modifications to various sections of Parts 18 and 114, Customs Reg- 
ulations (19 CFR Parts 18, 114), are necessary. 

3. By T.D. 75-41, published in the Federal Register on February 
13, 1975 (40 FR 6646), section 10.68, Customs Regulations (19 CFR 
10.68), was amended to include professional books, implements, in- 
struments, and tools of trade, occupation, or employment, among 
the types of articles which are permitted to be returned, after 
having been temporarily taken abroad under cover of an A.T.A. 
carnet, without formal entry or payment of duty. However, the 
word “formal” was inadvertently omitted before the word “entry” 
and this made it appear that all the types of articles listed in sec- 
tion 10.68 could be returned without entry and without payment of 
duty if either an exportation voucher from an A.T.A. carnet or an 
application on Customs Form 4455 was filed prior to exportation. It 
is necessary to amend section 10.68 to: (1) clarify that in every case 
either an informal entry or a declaration is still required, and (2) 
state when each procedure is necessary. Other aspects of section 
10.68 were recently amended by T.D. 82-49, published in the Feder- 
al Register on March 22, 1982 (47 FR 12159). 

4. A minor typographical error in section 114.26(c), Customs Reg- 
ulations (19 CFR 114.26(c)), also requires correction. The typo- 
graphical error in section 114.12(b), Customs Regulations (19 CFR 
114.12(b)), described in the proposed rule, has already been correct- 
ed. 

5. Section 114.22(a)(3), Customs Regulations (19 CFR 114.22(a)(3)), 
as proposed in the notice, is not adopted because the substance of 
this proposed section is incorporated in redesignated section 
114.22(d). Additional minor, non-substantive changes are being 
made to section 114.22(c\(3), Customs Regulations (19 CFR 
114.22(c)(3)), which is being redesignated as section 114.22(d), Cus- 
toms Regulations (19 CFR 114.22(d)). 
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EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which 
would be a “major rule’ as defined in section 1(b) of E.O. 12291, the 
regulatory impact analysis and review prescribed by section 3 of 
the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to these regulations. For the reasons set forth in 
the notice of proposed rulemaking, it is certified under the provi- 
sions of section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) 
that these regulations will not have a significant economic impact 
on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal authors of this document were Lawrence P. 
Dunham and Gerard J. O’Brien, Jr., Regulations Control Branch, 
Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs offices participated in its develop- 
ment. 


FEDERAL REGISTER THESAURUS 


On January 22, 1981, the Office of the Federal Register published 
a final rule (47 FR 7162) which requires agencies to identify major 
topics and categories of persons affected in their regulations by 
using standard terms established in the Federal Register Thesau- 
rus of Indexing Terms. 
Accordingly, the index terms listed below are applicable to this 
regulatory project: 
19 CFR Part 10 
Exports 
19 CFR Part 18 
Common carriers 
Surety bond 
Exports 
19 CFR Part 114 
Exports 
Trade agreements 
19 CFR Part 143 
Imports 


AMENDMENTS TO THE REGULATIONS 


Parts 10, 18, 114, and 143, Customs Regulations (19 CFR Parts 10, 
18, 114, 148), are amended as set forth below. 
WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: June 4, 1982. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 24, 1982 (47 FR 27260)] 


376-590 O - 82 - 2 
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Part 10—ArtTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


Section 10.68(a) is amended by inserting “formal” between “with- 
out” and “entry” in the first sentence and by adding the following 
between the first and second sentences: 


§ 10.68 PROCEDURE. 


(a) * * * Articles exported under cover of an A.T.A. carnet (where 
the carnet serves as the control document) may, in accordance with 
this paragraph, be returned without entry or the payment of duty. 
If Customs Form 4455 is utilized, commercial travelers’ samples, 
professional books, implements, instruments, and tools of trade, oc- 
cupation, or employment may be returned with either an informal 
entry or a declaration on Customs Form 3299; theatrical scenery, 
properties, and effects and motion-picture films may be returned 
only with an informal entry. * * * 

(R.S. 251, as amended, sec. 624, 46 Stat. 759, 77A Stat. 14 (19 U.S.C. 
66, 1202 (Gen. Hdnte. 11, Tariff Schedules of the United States), 
1624)) 


Part 18—TRANSPORTATION IN BOND AND MERCHANDISE IN 
TRANSIT 


1. Section 18.1(a) is amended by adding a new paragraph (3) to 
read as follows: 


§ 18.1 CARRIERS; APPLICATION TO BOND. 

(a) * * * 

(3) Merchandise to be transported from one port to another in 
the United States under cover of an A.T.A. carnet (see Part 114 of 
this chapter) shall be delivered to a common carrier or contract 
carrier bonded for that purpose, but the merchandise thereafter 
may be transported with the use of other bonded or nonbonded 
common or contract carriers. The A.T.A. carnet shall be responsi- 
ble for liability incurred in the carriage of merchandise under the 
carnet, and the carrier’s bond shall be responsible as provided in 
§ 114.22(d) of this chapter. 


* * * * * * * 


2. Section 18.2(a) is amended by adding “or A.T.A.” after “TIR” 
in the second sentence and by removing “TIR” from the third sen- 
tence. 

3. Sections 18.2(c) and 18.4(c\(2) are amended by removing “TIR” 
from the first sentence of each. 

4. Sections 18.5 (c) and (d) are amended by removing “TIR.” 
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5. Section 18.6(d) is amended by removing “TIR” and by inserting 
“appropriate” between “the” and “guaranteeing” in the first sen- 
tence. 

6. Section 18.8(e) is amended by substituting “114.22(d)” for 
“114.22(cX3)” in the first sentence of subparagraph (2) and by 
adding a new subparagraph (3) to read as follows: 


§ 18.8 LIABILITY FOR SHORTAGE, IRREGULAR DELIVERY, OR NON- 
DELIVERY; PENALTIES. 


* * * * * * * 


(e) * * * 

(3) The domestic gtiaranteeing association shall be jointly and 
severally liable with the initial bonded carrier for pecuniary penal- 
ties, liquidated damages, duties, and taxes accruing to the United 
States and any other charges imposed as the result of any shortage, 
irregular delivery, or nondelivery at the port of destination or port 
of exit of merchandise covered by an A.T.A. carnet. However, the 
liability of the guaranteeing association shall not exceed the 
amount of the import duties by more than 10 percent. If an A.T.A. 
carnet is unconditionally discharged with respect to certain goods, 
the guaranteeing association will no longer be liable on the carnet 
with respect to those goods unless it is subsequently discovered 
that the discharge of the carnet was obtained fraudulently or im- 
properly or that there has been a breach of the conditions of tem- 
porary admission or of transit. No claim for payment shall be made 
more than one year following the date of expiration of the validity 
of the carnet. The guaranteeing association shall be allowed a 
period of six months from the date of any claim by the district di- 
rector in which to furnish proof of the reexportation of the goods or 
of any other proper discharge of the A.T.A. carnet. If such proof is 
not furnished within the time specified, the guaranteeing associ- 
ation shall either deposit or provisionally pay the sums. The depos- 
it or payment shall become final three months after the date of the 
deposit or payment, during which time the guaranteeing associ- 
ation may still furnish proof of the reexportation of the goods to 
recover the sums deposited or paid. 

7. Sections 18.11 (b), (c), (), and (g), are amended by removing 
re 

8. Section 18.11(h) is amended by removing “TIR” from the first 
sentence and by substituting ‘“114.22(d)” for “114.22(c\(3)” in the 
last sentence. 

9. Section 18.12(d) is amended by removing “TIR.” 

10. Section 18.12(e) is amended by substituting “carnets” for “a 
TIR carnet.” 

11. Sections 18.20 (a) and (b) are amended by removing “TIR.”’ 

12. Section 18.20(b) is further amended by substituting “see sec- 
tions 18.1(a) (2) and (3)),” for “(see section 18.1(a)(2),”’. 

13. Sections 18.24 (a) and (b) are amended by removing “TIR.” 
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14. Section 18.25(a) is amended by adding the following at the 
end of the section: 


§ 18.25 DIRECT EXPORTATION. 


(a) * * * If an A.T.A. carnet covers the merchandise which is to 
be exported directly without transportation, the carnet shall be dis- 
charged by the certification of the appropriate transportation and 
reexportation vouchers by Customs officers as necessary. 


* * * * * * * 


15. Section 18.26(a) is amended by adding the following at the 
end of the section: 


§ 18.26 INDIRECT EXPORTATION. 


(a) * * * If merchandise has been imported under cover of an 
A.T.A. carnet to be transported in bond to another port for expor- 
tation, the appropriate transit voucher shall be accepted in lieu of 
Customs Forms 7512. One transit voucher shall be certified by Cus- 
toms officers at the port of importation and a second transit vouch- 
er, together with the reexportation voucher, shall be certified at 
the port of exportation. 


* * * * * * * 


(R.S. 251, as amended, secs. 551, 558, 623, 624, 46 Stat. 742, as 
amended, 759, as amended (19 U.S.C. 66, 1551, 1553, 1628, 1624)) 


Part 114—CarRNETS 


1. Part 114 is amended by removing §§ 114.1(e) and 114.2(b) and 
marking those paragraphs “Reserved.” 
2. Section 114.22(a) is amended to read as follows: 


§ 114.22 CovERAGE OF CARNETS. 


(a) A.T.A. carnet. The A.T.A. carnet is acceptable for goods to be 
temporarily entered, or temporarily entered and transported, 
under: 

(1) The Customs Convention on the Temporary Importation of 
Professional Equipment, or 

(2) The International Convention to Facilitate the Importation of 
Commercial Samples and Advertising Material, which includes: 

(i) Commercial samples, or 

(ii) Motion picture advertising films not exceeding 16 mm., con- 
sisting essentially of photographs (with or without sound track) 
showing the nature or operation of products or equipment whose 
qualities cannot be adequately demonstrated by samples or cata- 
logs. There shall be presented with each carnet covering motion 
picture advertising films a statement showing how each of the fol- 
lowing requirements is met. The films must: 

(A) Relate to products or equipment offered for sale or for hire by 
a person established in the territory of another contracting party; 

(B) Be of a kind suitable for exhibition to the public; and 
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(C) Be imported in a packet which contains not more than one 
copy of each film and which does not form part of a larger consign- 
ment of films. 

3. Section 114.22(b) is removed and marked “Reserved.” 


4. Section 114.22(c\(3) is redesignated as section 114.22(d) and is 
amended to read as follows: 


§ 114.22 CovERAGE OF CARNETS. 


* * * * * * * 


(d) Excess liability. When the total of duties and taxes on any 
shipment covered by a carnet exceeds the amount for which the 
guaranteeing association is liable, the excess constitutes a charge 
against the carrier’s bond. 

5. Section 114.23(a) and the section heading are amended by re- 
moving “and E.C.S.” and “or E.C.S.” 

6. Sections 114.24, 114.25, 114.26 (a) and (b), 114.34(b) are amend- 
ed by removing “or E.C.S.” wherever it appears. 


7. Section 114.26(c) is amended by revising the first sentence to 
read as follows: 


§ 114.26 DiscHARGE, NONACCEPTANCE, OR CANCELLATION OF 
CARNETS. 


* * x * * * * 
(c) Nonacceptance or cancellation of TIR carnets. If a TIR carnet 


presented to Customs is not accepted, it shall be stamped “Not 
Taken on Charge” (see § 114.22(c)(2)). * * * 


§ 114.32 [AMENDED] 


8. Section 114.32 is amended by substituting ‘“‘A.T.A.” for “E.C.S” 
in both places. 
(R.S. 251, as amended, secs. 484, 558, 624, 46 Stat. 742, as amended, 
759 (19 U.S.C. 66, 1484, 1553, 1624)) 


PART 148—ConsuMPTION, APPRAISEMENT, AND INFORMAL ENTRIES 


1. Section 143.21 is amended by removing “and” after the semi- 
colon in paragraph (g), by substituting a semicolon for the period at 
the end of paragraph (h), by redesignating § 143.21(i) as § 143.21(), 
and adding a new § 143.21(i) to read as follows: 


§ 148.21 MERCHANDISE ELIGIBILE FOR INFORMAL ENTRY. 


* * * * * * * 


(i) Theatrical scenery, properties, and effects, motion-picture 
films, commercial traveler’s samples and professional books, imple- 
ments, instruments, and tools of trade, occupation, or employment, 
as set forth in § 10.68 of this chapter; and 


* * * * * * * 


2. § 143.21 is further amended by substituting the following in 
chronological order in the citation of authority: 
T.D. 75-41, 40 FR 6648, February 13, 1975. 
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(R.S. 251, as amended, secs. 484, 498, 624, 46 Stat. 722, as amended, 
728, as amended, 729 (19 U.S.C. 66, 1484, 1498, 1624)) 


(T.D. 82-117) 
Synopses of drawback decisions 


The following are synopses of drawback rates issued January 18, 
1982, to March 8, 1982, inclusive, pursuant to sections 22.1 through 
22.5, inclusive, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(a), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner who issued the rate, and the date on which it was signed. 

Dated: June 18, 1982. 

(DRA-1-09) 
MariLyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: Arapahoe Chemicals, Inc. 

Articles: 4-phenylsulfinyl-1, 2-phenylene-diamine otherwise known 
as sulfoxide diamine and 4-phenylsulfinyl-1, 2-phenylenediaceta- 
mide otherwise known as sulfoxide diacetamide. 

Merchandise: Imported 1-chloro-3, 4-dinitrobenzene. 

Factories: Newport, TN; Boulder, CO. 

Statement signed: December 18, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Miami, January 18, 1982. 


(B) Company: Astronautics Corporation of America. 

Articles: E-scope radar repeater displays and horizontal situation 
indicators . 

Merchandise: Imported electroluminescent panels and digital indi- 
cators. 

Factories: Milwaukee, WI (2). 

Statement signed: January 6, 1982. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Chicago, February 17, 1982. 


(C) Company: Balteau Standard, Inc. 

Articles: Oil filled and instrument electrical transformers. 

Merchandise: Imported electrical silicon steel, silica sand, epoxy 
hardeners, cycloalophatic resin, alumina, semi conductive tape, 
epoxy resins, copper mesh tape. 

Factory: Medford, OR. 
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Statement signed: December 9, 1981. 
Basis of claim: Used in. 
Rate issued by RC of Customs: San Francisco, February 12, 1982. 


(D) Company: Commodore Business Machines, Inc. 

Articles: Pet personal computer, CBM business computer dual 
drive floppy disk, printers (tractor and friction feed). 

Merchandise: Imported housing cover, top cover graphic, top cover 
business, display cover housing, business covers, chassis power 
universal, display housings, display weldment, cover backs, back 
covers bases, base weldment, weldment base, keyboard shield, 
CRT 80k weldment, keyboard graphic, keyboard business, 16 mhz 
crystals, 4116 Dynamic RAM, power transformers, driver trans- 
formers, 8k keyboard graphic, integrated circuits, power chassis 
dual, floppy top cover, universal base, support rods, IEEE 488 
connectors, paper guide, friction and tractor feed cover, ribbons, 
rubber mounts. 

Factories: Santa Clara and Costa Mesa, CA; South Dallas, TX; King 
of Prussia and Norristown, PA. 

Statement signed: November 2, 1981. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: San Francisco, January 26, 1982. 


(E) Company; Commodore Business Machines, Inc. 

Articles: Liquid crystal displays. 

Merchandise: Imported glass and liquid crystal. 

Factory: Dallas, TX. 

Statement signed: February 7, 1982. 

Basis of claim: Used in. 

Rate issued by RC of Customs: San Francisco, February 26, 1982. 


(F) Company: Cyclo Chemical Corp. 

Articles: 4-phenylsulfinyl-1,2-phenylene-diamine otherwise known 
as sulfoxide diamine; 4-phenylsulfinyl-1,2-phenylenediacetamide 
otherwise known as sulfoxide diacetamide. 

Merchandise: Drawback 1-chloro-3,4-dinitrobenzene. 

Factory: Los Angeles, CA. 

Statement signed: December 18, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Miami, February 3, 1982. 


(G) Company: E. I. du Pont de Nemours & Co., Inc. 

Articles: ‘aca’ test packs. 

Merchandise: Imported chemical reagents and pack components. 
Factories: Jonesboro, AR; Glasgow, DE. 

Statement signed: December 31, 1981. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Baltimore, February 2, 1982. 
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(H) Company: Evans-Aristocrat Industries, Inc. 

Articles: Measuring tapes; blades for measuring tapes; heat treated 
and processed coil steel. 

Merchandise: Imported cold rolled steel in coils, varying in thick- 
ness. 

Factory: North Charleston, SC. 

Statement signed: November 11, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: New York, February 10, 1982. 


(I) Company: Grove Manufacturing Co. 

Articles: Hydraulic cranes; componentry. 

Merchandise: Imported components. 

Factory: Shady Grove, PA; Conway, SC. 

Statement signed: November 3, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Baltimore, February 16, 1981. 


(J) Company: Herbert Malarkey Roofing Co. 

Articles: Fire retardant mats. 

Merchandise: Imported mineral wool. 

Factory: Portland, OR. 

Statement signed: December 29, 1981. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: San Francisco, February 11, 1982. 


(K) Company: Hermes Abrasives, Ltd. 

Articles: Industrial coated abrasives. 

Merchandise: Imported carriers (cloth and paper); chemicals; 
grains. 

Factory: Virginia Beach, VA. 

Statement signed: February 4, 1982. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Baltimore, March 1, 1982. 


(L) Company: Hexcel Corp. 

Articles: p-aminosalicylic acid. 

Merchandise: Imported meta-aminophenol (MAP); sodium para 
aminosalicylate (NaPAS). 

Factory: Zeeland, MI. 

Statement signed: November 23, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: New York, February 10, 1982. 


(M) Company: Hudson Industries Corp. 

Articles: Sizings; animal feed supplement. 

Merchandise: Imported inedible animal glue/technical gelatin. 
Factory: Johnstown and Hudson, NY. 

Statement signed: January 11, 1982. 
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Basis of claim: Used in. 
Rate issued by RC of Customs: New York, February 10, 1982. 
Revokes: T.D. 73-323-T as amended by T.D. 76-114-T. 


(N) Company: K2 Corp. 

Articles: Snow skis. 

Merchandise: Imported p-tex (plastic sheeting); roll formed steel. 
Factory: Vashon Island, WA. 

Statement signed: January 18, 1982. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: San Francisco, February 24, 1982 
Revokes: T.D. 80-154-0. 


(O) Company: Olympic Adhesives Inc. 

Articles: Industrial adhesives. 

Merchandise: Imported animal glue, inedible gelatin, technical 
gelatin. 

Factory: Norwood, MA. 

Statement signed: January 20, 1982. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Boston, February 10, 1982. 


(P) Company: Omni Products, Inc. 
Articles: Chrome plated brass plumbing parts. 
Merchandise: Imported brass aerator housings. 


Factory: Yucca Valley, CA. 

Statement signed: January 20, 1982. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Los Angeles, February 1, 1982. 


(Q) Company: Overseas Structural Innovators Ltd. 

Articles: Mini motor homes. 

Merchandise: Imported trucks chassis and cabs. 

Factories: San Bernardino and Sun Valley, CA. 

Statement signed: February 1, 1982. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Los Angeles, February 16, 1982. 


(R) Company: The Parker Pen Co. 

Articles: Pens, pencils, assemblies thereof and refill cartridges. 
Merchandise: Imported component parts. 

Factory: Janesville, WI. 

Statement signed: February 12, 1982. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Chicago, March 8, 1982. 
Revokes: T.D. 73-148-0 as amended by T.D. 78-159-T. 


(S) Company: RCA Corp. 
Articles: Television picture tubes. 
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Merchandise: Imported yoke assembly. 

Factory: Marion, IN. 

Statement signed: January 7, 1982. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Baltimore, January 21, 1982. 


(T) Company: Ramapo Industries, Inc. 

Articles: Embossed piece goods; printed piece goods. 
Merchandise: Imported piece goods. 

Factory: Newburgh, NY. 

Statement signed: December 15, 1981. 

Basis of claim: Used in, less valuable waste. 

Rate issued by RC of Customs: New York, February 10, 1982. 


(U) Company: Rilsan Industrial Inc. 

Articles: Nylon 11 (Rilsan) and nylon 12 (Rilsan) in pellet form; 
powders colored to specification; copolyamide in pellet and 
powder form, 

Merchandise: Imported Monomer 11; Monomer 12; plasticizer; nat- 
ural powders (Nylon 11 in powder form; BMN Black (Noir) 10% 
concentrate. 

Factory: Birdsboro, PA. 

Statement signed: January 7, 1982. 

Basis of claim: Used in. 

Rate issued by RC of Customs: New York, March 3, 1982. 

Revokes: T.D. 72-315-L as amended by T.D. 74-221-M and T.D. 77- 
59-Q. 


(V) Company: Risdon Enterprises, Inc. 

Articles: Motor powered air freshener dispensers. 
Merchandise: Imported battery powered electric motors. 
Factory: Columbia, SC. 

Statement signed: December 14, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Miami, January 26, 1982. 


(W) Company: Southwest Tube Manufacturing Co. 

Articles: Steel tubing. 

Merchandise: Imported tube blanks. 

Factory: Sand Springs, OK. 

Statement signed: February 8, 1982. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Houston, February 24, 1982. 


(X) Company: Sullair Corp. 

Articles: Dry rotary screw compressors. 

Merchandise: Imported one stage oil free compressor blocks, two 
stage oil free compressor blocks, discharge silencers, pressure 
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relief valves, compressor gear boxes, single stage compressor ele- 
ments, and dual stage compressor elements. 

Factory: Michigan City, IN. 

Statement signed: December 29, 1981. 

Basis of claim: Used in. 

Rate issued by RC of Customs: Chicago, February 12, 1982. 


(Y) Company: Timex Clock Co. 

Articles: Complete clocks. 

Merchandise: Imported battery clock movements. 
Factory: Ashland, MA. 

Statement signed: November 5, 1981. 

Basis of claim: Appearing in. 

Rate issued by RC of Customs: Boston, February 10, 1982. 


(Z) Company: Westinghouse Air Brake Co. 

Articles: Tractors, scrapers, trucks, power modules (power train 
units), and other diesel powered or gas powered vehicles which 
are shipped in a built-up or knocked-down condition. 

Merchandise: Imported engines (diesel/gas). 

Factories: Peoria, IL; Indianapolis, IN. 

Statement signed: November 4, 1981. 

Basis of claim: Used in. 


Rate issued by RC of Customs: New Yerk, February 5, 1982. 
Revokes: T.D. 73-148-W as amended by T.D. 76-282-Z and T.D. 78- 
276-J. 





CUSTOMS 
(T.D. 82-118) 


DEPARTMENT OF THE TREASURY ORDER 


Number: 165-24 
Date: June 18, 1982 


Subject: Regional Reorganization of the U.S. Customs Service 


Pursuant to Reorganization Plan No. 1 of 1965 (30 F.R. 7035), Re- 
organization Plan No. 26 of 1950 (8 CFR, Ch. III), section 1 of the 
Act of August 1, 1914, as amended, 38 Stat. 623 (19 U.S.C. 2), and 
Executive Order No. 10289, September 17, 1951 (8 CFR, Ch. ID, 
Treasury Department Order 165-17, as amended, is hereby amend- 
ed by reorganizing the regional management structure of the U‘S. 
Customs Service from nine to seven regions, as follows: 

1. Region III, headquartered in Baltimore, Maryland is merged 
with Region I, headquartered in Boston, Massachusetts. The new 
Region I, designated as the Northeast Region, will be headquar- 
tered in Boston. 

2. Region VIII, headquartered in San Francisco, California is 
merged with Region VII, headquartered in Los Angeles, California. 
The new Region VI, designated as the Pacific Region will be head- 
quartered in Los Angeles. 

3. Region II, headquartered in New York, New York remains 
Region II and is designated the New York Region. 

4. Region IV, headquartered in Miami, Florida is redesignated as 
Region III, the Southeast Region. 

5. Region V, headquartered in New Orleans, Louisiana is redesig- 
nated as Region IV, the South Central Region. 

6. Region VI, headquartered in Houston, Texas is redesignated as 
Region V, the Southwest Region. 

7. Region IX, headquartered in Chicago, Illinois is redesignated 
as Region VII, the North Central Region. 

It is further ordered that the regional headquarters offices pres- 
ently located in Baltimore, Maryland and San Francisco, Califor- 
nia, be abolished. 

This Order is effective on September 30, 1982. 

DONALD T. REGAN, 
Secretary of the Treasury. 


[Published in the Federal Register, June 25, 1982 (47 FR 27655)] 


ERRATUM 


In Customs Bulletin, Vol. 16, No. 22, in T.D. 82-100, on 
page 8, change the surety from Fireman’s Fund Ins. Co. of 
Newark, New Jersey to Firemen’s Ins. Co. of Newark, New 
Jersey, for Purolator Armored, Inc. 





Recent Unpublished Customs 


Service Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service, and not otherwise published, is published 
for the information of Customs officers and the importing commu- 
nity. Although the decisions are not of sufficient general interest to 
warrant publication as Customs Service Decisions, the listing de- 
scribes the issues involved and is intended to aid Customs officers 
and concerned members of the public in identifying matters of in- 
terest which recently have been considered by the U.S. Customs 
Service. Individuals to whom any of these decisions would be of in- 
terest should read the limitations expressed in 19 CFR 177.9%(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regula- 
tions and Rulings, Attention: Legal Retrieval and Dissemination 
Branch, Room 2404, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. These copies will be made 
available at a cost to the requester of $0.10 per page. However, the 
Customs Service will waive this charge if the total number of pages 
copied is ten or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
February 16, 1982, are available in microfiche format at a cost of 
$42.45 ($0.15 per sheet of fiche). It is anticipated that additions to 
the microfiche will be made quarterly and subscriptions are availa- 
ble. Requests for the microfiche now availabie and for subscriptions 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: June 17, 1982. 

B. JAMES FRivz, 
Director, 
Regulations Control and Disclosure Law Division. 
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Date of 
decision 


4-19-82 


File No. 


105492 


105604 


105618 


105633 


542708 


542807 
542810 


802579 


802670 


Issue 


Vessels: costs of inspection or testing incident to a duti- 
able repair are considered part of the cost of that repair 

Vessels: the proposed use of foreign-built and registered 
vessels to transport merchandise between points in the 
US. 

Vessels: fish caught by foreign-built, foreign-flag fishing 
vessels, even if caught under a valid permit issued 
pursuant to the FCMA, would not be the products of a 
fishing enterprise conducted under the American flag 
by vessels of the U.S. 

Vessels: the dutiability of the cost of foreign repairs made 
to a vessel’s oil separator/purifier under 19 U.S.C. 1466 

Value: to overturn a clearly erroneous appraisement deci- 
sion, a protesting party should not be required to prove 
both that the appraised value is incorrect and that his 
asserted value is correct 

Value: the valuation of certain wearing apparel 

Value: proper allocation of costs incurred in transporting 
U.S. materials abroad for assembly 

Classification: chemical sanitizer product and a laundry- 
powdered bleach (413.51, 482.25) 

Classification: hydraulic hose brushing machine (674.42) 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Epwarp D. RE 


Judges 


Paul P. Rao Herbert N. Maletz 
Morgan Ford Bernard Newman 
Frederick Landis Nils A. Boe 
James L. Watson 


Senior Judge 
SAMUEL M. ROSENSTEIN 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip Op. 82-43) 


SAcILOR, ACIERIES ET LAMINOIRS DE LORRAINE, ET AL., PLAINTIFFS 
v. UNITED STATES, ET AL., DEFENDANTS, U.S. STEEL CORPORATION, 
ET AL., INTERVENORS 


Consolidated Court No. 82-5-00683 
Before Watson, Judge. 
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Final Judgment 


(Decided June 2, 1982) 


Windels, Marx, Davies & Ives (Pierre F. deRavel d’Esclapon of counsel) for plain- 
tiffs , Sacilor, Acieries et Laminoirs de Lorraine; Societe Lorraine de Laminage Con- 
tinu; Societe Lorraine et Meridionale de Laminage Continu; and Aktiengesellschaft 
der Dillinger Huettenwerke. 


Graubard, Moskovitz, McGoldrick, Dannett & Horowitz (Michael H. Greenberg of 
counsel) for plaintiffs Arbed S.A., et al. 


Graubard, Moskovitz & McCauley (Alfred R. McCauley of counsel) for plaintiff 
Thyssen A.G. 


Coudert Brothers (Milo G. Coerper of counsel) for plaintiffs Krupp Stahl A.G., et 
ai: 


Sharretts, Paley, Carter & Blauvelt (Peter O. Suchman of counsel) for plaintiff 
ESTEL Hoogovens, B.V. 


Arent, Fox, Kintner, Plotkin & Kahn (Stephen L. Gibson of counsel) for plaintiff 
Stahlwerke Peine-Salzgitter A.G. 


J. Paul McGrath, Assistant Attorney General (David M. Cohen, Branch Director, 
Commercial Litigation Branch and Sheila N. Ziff, Commercial Litigation Branch, on 
the brief) for defendants, United States, et al. 


The Law Department of United States Steel Corporation (J. J. Mangan of counsel) 
for intervenor U.S. Steel Corporation. 


Eugene L. Stewart for intervenors Bethlehem Steel Corporation & Armco, Inc. 


Cravath, Swaine & Moore (Joseph R. Sahid of counsel) for amicus curiae Republic 
Steel Corporation, et. al. 


Watson, Judge: This action was started on May 17, 1982 by for- 
eign steel producers seeking to enjoin the Department of Com- 
merce from disclosing confidential information which the producers 
had submitted in response to questionnaires in antidumping inves- 
tigations of carbon steel. They alleged that the Department of Com- 
merce had decided to release the confidential information in re- 
sponse to requests made by attorneys for domestic steel producers, 
which requests were general requests made prior to the submission 
of the confidential information and lacked the particularity and 
supporting reasons and other safeguards required by law and regu- 
lation. On that date, the Court issued a temporary restraining 
order. On the following day, the Court clarified the order to make 
certain that it applied only to pending antidumping proceedings 
and it granted another temporary restraining order in a similar 
action commenced by another foreign steel producer. It then con- 
solidated the actions and ordered the trial on the merits advanced 
and consolidated with the hearing on the preliminary injunction, 
which thereafter took place on June 2, 1982. At that time, the 
Court granted motions to intervene by Bethlehem Steel Corpora- 
tion, Armco Incorporated, and United States Steel Corporation. It 
also granted the application of counsel for Republic Steel Corpora- 
tion, Inland Steel Company, Jones & Laughlin Steel Incorporated, 
National Steel Corporation and Cyclops Corporation to appear as 
amicus curiae. 

The Court then heard argument from all parties relative to the 
claim by plaintiffs that the proposed release of confidential infor- 
mation was in violation of the law and regulations, specifically, sec- 
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tion 777(c) of the Tariff Act of 1930, 19 U.S.C. § 1677f(c), and 19 
CFR 353.30. It also heard argument on the question of whether the 
Court had jurisdiction of the action. 


In recognition of the speedy resolution of these matters which 
the law requires on both the administrative and judicial level, the 
Court resolved to decide the action immediately. At the conclusion 
of the hearing and based upon the arguments made, and all the 
papers filed, including the affidavits, memoranda and supporting 
documents, the Court issued the following final decision and order: 

The Court considers 28 U.S.C. § 1581(i)! to be an unmistakable 
expression of legislative intent that this Court be the exclusive 
forum for actions against the United States which arise from the 
laws mentioned therein, which for convenience we refer to as the 
laws of international trade. 


The specificity which is displayed in the preceding jurisdictional 
subsections,” is simply a combination of a repetition of details of 
the former jurisdiction of the Court, together with specific mention 
of newer actions which have been specially provided for. Unless 
these preceding jurisdictional subsections express or contain in 
their manifest legislative history, a limitation on jurisdiction of 
other related actions, they do not operate to diminish the broad 


128 U.S.C. § 1581(i) reads as follows: 

“(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of 
this section and subject to the exception set forth in subsection (j) of this section, the Court of International 
Trade shall have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or 
its officers, that arises out of any law of the United States providing for— 

“(1) revenue from imports or tonnage; 


“(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the rais- 
ing of revenue; 


“(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
than the protection of the public health or safety; or 


“(4) administration and enforcement with respect to the matters referred to in paragraphs (1)+3) of this 
subsection and subsections (a)-(h) of this section. 


228 U.S.C. § 1581 (a) to (h) reads as follows: 

“§ 1581. Civil actions against the United States and agencies and officers thereof 

“(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to con- 
test the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 

“(b) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced under 
section 516 of the Tariff Act of 1930. 

“(c) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced under 
section 516A of the Tariff Act of 1930. 

“(d) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to 
review any final determination of the Secretary of Labor certifying or refusing to certify workers as eligible for 
adjustment assistance under the Trade Act of 1974 and any final determination of the Secretary of Commerce 
certifying or refusing to certify firms or communities as eligible for adjustment assistance under such Act. 

“(e) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to review 
any final determination of the Secretary of the Treasury under section 305(bX1) of the Trade Agreements Act of 
1979. 

“(f) The Court of International Trade shall have exclusive jurisdiction of any civil action involving an applica- 
tion for an order directing the administering authority or the International Trade Commission to make confi- 
dential information available under section 777(cX2) of the Tariff Act of 1930. 

“(g) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to 
review— 


“(1) any decision of the Secretary of the Treasury to deny or revoke a customhouse broker’s license under 
section 641(a) of the Tariff Act of 1930; and 


“(2) any order of the Secretary of the Treasury to revoke or suspend a customhouse broker’s license under 
section 641(b) of the Tariff Act of 1930. 


“(h) The Court of International Trade shall have exclusi’e jurisdiction of any civil action commenced to 
review, prior to the importation of the goods involved, a ruling issued by the Secretary of the Treasury, or a 
refusal to issue or change such a ruling, relating to classification, valuation, rate of duty, marking restricted 
merchandise, entry requirements, drawbacks, vessel repairs, or similar matters, but only if the party commenc- 
ing the civil action demonstrates to the court that he would be irreparably harmed unless given an opportunity 
to obtain judicial review prior to such importation. 
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grant of jurisdiction contained in section 1581(i) or to nullify causes 
of action which originate elsewhere. 

For this reason, the specific grant in section 1581(c) of jurisdic- 
tion over actions commenced under section 516A of the Tariff Act 
of 1930, that is to say, those reviews specially provided for at var- 
ious stages of the administration of the antidumping and counter- 
vailing duty laws, does not preclude jurisdiction over other actions 
which can arise from those laws, of which this is just one example. 
This result was clearly anticipated by Congress when it stated that, 
“the Court is not prohibited from entertaining a civil action relat- 
ing to an antidumping or countervailing duty proceeding so long as 
the action does not involve a determination specified in section 
516A of the Tariff Act of 1930.” H.R. Rep. No. 96-1235, 96th Cong. 
2d Sess., at 47-48 (1980). See also, Royal Business Machines, Inc. v. 
United States, 69 C.C.P.A. —, (Appeal No. 81-12, Slip Op. Jan. 21, 
1982). 

It is also apparent that the Congressional caution against the 
creation of new causes of action, at page 48 of the above-mentioned 
House Report, is directed to the fashioning of actions which were 
previously unknown to the law, and not to the assertion of jurisdic- 
tion by this Court over actions which formerly would have been 
cognizable in the district courts. 

In the same vein, the grant of jurisdiction in section 1581(f) over 
actions to force disclosure under section 777(c)(2) of the Tariff Act 
of 1930, 19 U.S.C. § 1677(f), does not operate to bar jurisdiction over 
an action to block disclosure, which action has its origin elsewhere. 
See for example 28 U.S.C. § 2640(d). 

The Court finds the case of Haarman & Reimer Corp. v. United 
States, 1 C.1.T. —, Slip Op. 81-13 (Feb. 2, 1981), 509 F. Supp. 1276, 1 
C.L.T. —, Slip Op. 81-25 (March 16, 1981) of questionable import 
and clearly distinguishable in that the action sought to be brought 
in that case was a reverse facet of one of the specific determina- 
tions made reviewable under 516A of the Tariff Act of 1930, so that 
the congressional intent expressed at page 48 of House Report 96- 
1235 may apply, in that any determination which will be directly 
or by implication incorporated in, or superseded by, a specific later 
reviewable determination, will not be independently reviewable. 
The same cannot be said of the decision under dispute here. It is 
final and it is independent, factually and legally, from the later de- 
terminations that will be made. The correctness of this decision 
cannot be reviewed in a meaningful way in a judicial review at a 
later stage of the administrative proceedings. 

The Court views this action as a conventional challenge to final 
agency action by an aggrieved party, within the meaning of the 
Administrative Procedure Act, 5 U.S.C. § 701 et seq. It places the 
action in the context of prevailing law in which there is a strong 
tendency, if not a presumption, towards reviewability of agency ac- 
tions which are final and have an adverse effect on a party. Abbot 
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Laboratories v. Gardner, 387 U.S. 136 (1967). The Court finds no ex- 
press or even implied preclusion of this action from any source. On 
the contrary, the maintenance of this action is in harmony with 
the best principles of administrative law. Suwannee Steamship Co. 
v. U.S., 79 Cust. Ct. 19, C.D. 4708, 435 F. Supp 389, (1977). See e.g., 
28 U.S.C. § 2631(i). 

Turning to the merits, the Court finds that plaintiffs have dem- 
onstrated that the International Trade Administration of the Com- 
merce Department has proceeded here in direct violation of the 
statute. The statute displays an extreme sensitivity in the handling 
of confidential information, with meticulous care shown in provid- 
ing first, for the maintenance of confidentiality; second, for the de- 
termination of unwarranted designations of confidentiality; and 
third, for limited disclosure. See section 777 (c)(1) of the Tariff Act 
of 1930, 19 U.S.C. § 1677f(c)\(1).* The provision requiring a party to 
describe the information requested, with particularity and to pro- 
vide reasons for the request must be viewed with the utmost seri- 
ousness. It is among the most delicate and important provisions in 
the statute and touches on some of the most sensitive decisions 
that have to be made in the administrative process. In recognition, 
the relevant regulations contain a requirement that the applicant 
for disclosure demonstrate “good cause” for the release of the infor- 
mation and the regulations further require that the Secretary of 
Commerce “shall weigh whether the need of the person requesting 


the information outweighs the need of the person submitting it for 
continued confidential treatment.” 19 CFR § 353.304 


319 U.S.C. § 1677fic\1) reads as follows: 
(c) Limited disclosure of certain confidential information under protective order.— 
(1) Disclosure by administering authority or Commission.— 
(A) In general.—Upon receipt of an application, which describes with particularity the information re- 
quested and sets forth the reasons for the request, the administering authority and the Commission may 


make confidential information submitted by any other party to the investigation available under a protec- 
tive order described in subparagraph (B). 

(B) Protective order.—The protective order under which information is made available shall contain such 
requirements as the administering authority or the Commission may determine by regulation to be appro- 
priate. The administering authority and the Commission shall provide by regulation for such sanctions as 
the administering authority and the Commission determine to be appropriate, including disbarment from 
practice before the agency. 


*19 CFR § 353.30(a) reads as follows: 

Limited disclosure of certain confidential information under an administrative protective order. 

(a) In general. (1) Any confidential information (other than information submitted in confidence by a foreign 
government which is restricted from disclosure pursuant to statute or Executive Order), including some or all of 
the information described in § 353.29(c), may be made available to an attorney or other representative under a 
protective order as described in paragraph (b) of this section. Forms for submitting requests for disclosure pursu- 
ant to a protective order incorporating the terms of this regulation will be made available. The application for 
disclosure pursuant to protective order filed by an attorney or other representative of a party to the proceeding 
must: 

(i) Describe with particularity the information requested and set forth the reasons for the request; 

(ii) Indicate the procedures to be followed to avoid unauthorized disclosure of the information requested; and 

(iii) Demonstrate good cause for the release of such information. 

(2) Upon receipt of an application for disclosure of confidential information under a protective order, the Sec- 
retary will inform the person from whom the information was obtained of the request and provide an opportuni- 
ty for such person to comment thereon. 

(3) In determining whether to release information under a protective order, the Secretary shall weigh whether 
the need of the person requesting the information outweighs the need of the person submitting it for continued 
confidential treatment. Account also shall be taken of the probable effectiveness of the sanctions described 
under paragraph (e) of this section, or other sanctions as may be prescribed for breach of the order. Generally, 
disclosure under a protective order will be made only to attorneys who are subject to disbarment from practice 
in the event of a violation of the order. 


Continued 
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It is clear to the Court that neither the statute nor the regula- 
tions have been honored in this case. It is not necessary at this 
point for the Court to elaborate on what would be the proper stand- 
ards to apply in deciding whether to disclose, since it is plain that 
not even token consideration was given to the proper procedures 
here. It suffices to say, at this time, that the release of confidential 
information must be the result of a reasoned decision which care- 
fully evaluates the need of the applicant as opposed to the demands 
of confidentiality. This decision should not confuse the role and 
need of a party to an administrative investigation with that of a 
litigant in a court of law and it should not reflect an abdication of 
the investigative duties of the agency. At this juncture the Court is 
favorably impressed with the analogy made to the discovery rules 
of federal procedure in the period when “good cause” had to be 
shown. 

With respect to the proper relief in this case, the Court has no 
hesitation in applying its powers of injunctive relief. The Court 
considers the failure to honor basic statutory safeguards designed 
to protect information which is of vital importance to a party, to be 
a serious injury which cannot be repaired by conventional legal 
remedies. Bray v. U.S., 515 F. 2d 1383, 1894-1395 (Ct. Claims 1975). 
Deering Milliken Inc. v. Johnston, 295 F. 2d 856, 862-863 (4th Cir. 
1961). Diapulse Corp. v. F.D.A., 500 F. 2d 75 (2d Cir. 1975). Doe v. 
General Hospital, 313 F. Supp. 1170 (D.D.C. 1970), motion denied 
434 F. 2d 423, supplemented 484 F. 2d 427 (D.C. Cir. 1970). 

Furthermore, as regards the balancing of the harm to the var- 
ious parties as well as in considering the public interest, the Court 
finds that the granting of injunctive relief is favored. First of all, 
the injunction will not prevent release if it is done in compliance 
with the statute and regulations, and the non-confidential summar- 
ies remain fully available. Second, the information is in the hands 
of the investigative agency and the orderly progress of its investi- 
gation is not meaningfully impeded. Third, the discouragement of 
unlawful conduct in the administration of the laws is of paramount 
importance. 

Finally, in the long term, all sides in these proceedings will bene- 
fit from the lawful observance of the statutory guidelines for the 
release of confidential information. Unlawful disclosure is a threat 
to domestic parties as well as foreign parties and could lead to lack 
of cooperation in these investigations. On the other hand, the ob- 
servance of all the carefully drawn statutory protections for confi- 
dential information increases the likelihood that the investigating 
agencies will receive the maximum amount of information and will 
therefore be able to arrive at a fully-informed decision. 


(4) Should it be determined to release information under a protective order, the person submitting the infor- 
mation will be so notified. If the person submitting the information does not agree to the release of the informa- 
tion under protective order, such information shall be returned to the submitting person and not considered in 
the proceeding. 
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In the face of these considerations, it would be a violation of ele- 
mentary considerations of justice and fairness to refrain from exer- 
cising the only judicial powers which are capable of providing 
meaningful relief. 

While the Court is impressed with the arguments offered by in- 
tervenors with respect to disclosing confidential information to in- 
house counsel, it does not deem it necessary to the disposition of 
this action to reach that question at this time. 

Accordingly, it is hereby Ordered that defendants and all persons 
and agencies under their control are enjoined from making or per- 
mitting any release or disclosure pursuant to any request made on 
or before May 17, 1982, to any person or entity (other than an offi- 
cer or employee of the Department of Commerce who is directly 
concerned with carrying out the investigation in connection with 
which the information was submitted) of any information submit- 
ted to the Department by any plaintiff in any pending antidumping 
investigation here involved and designated confidential. 


(Slip Op. 82-44) 


UNITED States CANE SuGAR REFINERS’ ASSOCIATION, PLAINTIFF Uv. 
JOHN R. Btiock, SECRETARY OF AGRICULTURE, DONALD T. 
REGAN, SECRETARY OF THE TREASURY, WILLIAM E. Brock, 
UNITED STATES TRADE REPRESENTATIVE, DEFENDANTS 


Court No. 82-5-00643 
BERNARD NEWMAN, Judge. 


Memorandum Opinion and Order 


IMPORT QUOTAS—JURISDICTION—28 U.S.C. § 1581(a) 

In this action for declaratory and injunctive relief challenging 
Presidential Proclamation 4941 of May 5, 1982, plaintiff is not rel- 
egated exclusively to 28 U.S.C. § 1581(a) as the jurisdictional predi- 
cate for judicial review. Inasmuch as plaintiff's action contests 
“quantitative restrictions on the importation of merchandise”’ (viz., 
import quotas), 28 U.S.C. § 1581(i) explicitly grants the Court of In- 
ternational Trade subject matter jurisdiction. 


EXHAUSTION OF ADMINISTRATIVE REMEDIES—RESIDUAL 
JURISDICTION—28 U.S.C. § 1581(i) 


In an action brought under 28 U.S.C. § 1581(i), the plaintiff must 
have exhausted its administrative remedies, “where appropriate,” 
as required by 28 U.S.C. § 2637(d). Since plaintiff challenges the va- 
lidity of the President’s Proclamation imposing import quotas on 
sugar (Presidential Proclamation 4941 of May 5, 1982), which proc- 
lamation the Customs officials could not override, insistence on ad- 
ministrative review would be inequitable and a useless formality 
under the circumstances of this case. It is well established that ex- 
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haustion of remedies is not required if administrative review would 
be futile. This is particularly the case where the Customs officials 
are legally foreclosed from granting the relief sought. Cf; The Mon- 
tana National Bank of Billings v. Yellowstone County of Montana, 
et al., 276 U.S. 499, 505 (1927); and Aleknagik Natives Lid. v. 
Andrus, 648 F. 2d 496, 500 (9th Cir. 1980). 


EXHAUSTION OF ADMINISTRATIVE REMEDIES—28 U.S.C. § 1581(a) 


Protestable actions and decisions are subject to administrative 
review under the procedures specified in 19 U.S.C. §§ 1514 and 
1515, and the proper jurisdictional predicate for judicial review of 
the administrative determination is 28 U.S.C. § 1581(a). Exhaustion 
of administrative remedies is a condition precedent to invoking the 
jurisdiction of the Court of International Trade under 28 U.S.C. 
§ 1581(a). Wear Me Apparel Corp. v. United States, 1 CIT —, Slip 
Op. 81-22, 511 F. Supp. 814, 817 (1981); H. R. Rep. No. 96-1235, 96th 
Cong., 2d Sess. 44 (1980). 


STANDING To CHALLENGE VALIDITY OF PRESIDENTIAL 
PROCLAMATION IMPOSING IMPORT QUOTAS 


The plaintiff association, whose members desire either to import 
or buy imported raw sugar, and who have entered into contractual 
obligations and business relationships that could be adversely af- 
fected by import quotas, have standing to seek judicial review pur- 
suant to 28 U.S.C. § 2631(i) of the validity of Proclamation 4941 of 
May 5, 1982 imposing quotas on imported sugar. 


AGRICULTURAL ADJUSTMENT ACT—SECTION 22 
Under section 22 of the Agricultural Adjustment Act, as amend- 
ed, the President may impose fees or quotas, but not both fees and 


quotas. United States v. The Best Foods, Inc., 47 CCPA 163, C.A.D. 
751 (1960). 


HEADNOTE 2—SuGar NOTE IN TRADE AGREEMENTS 

The President is authorized to proclaim duties and quotas on 
sugar under headnote 2 of subpart A, part 10, schedule 1 of the 
Tariff Schedules of the United States. The provisions of the head- 
note were originally negotiated under the General Agreement on 
Tariffs and Trade (Annecy, 1950 and Torquay, 1951) and were sub- 
sequently contained in a Note in the 1967 Geneva Protocol to the 
GATT (which embodied the results of the ‘‘Kennedy Round” of in- 
ternational trade negotiations). Thereafter, the Note was added to 
the Tariff Schedules of the United States by Presidential Proclama- 
tion 3822 (December 16, 1967), which implemented the Kennedy 
Round concessions, effective January 1, 1968. Pursuant to section 
201 of the Trade Expansion Act of 1962, the President had the au- 
thority to invoke and proclaim the Note on sugar contained in the 
Kennedy Round concessions. The sugar Note was and is an integral 
part of the Kennedy Round negotiations and the ensuing agree- 
ments, and when the President imposed quotas in accordance with 
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the Note, he carried out the terms of the 1967 agreements which 
he was authorized to do under section 201. Consequently, plaintiff's 
contention that Presidential Proclamation 4941 of May 5, 1982, is 
invalid because the President did not carry out any trade agree- 
ment is rejected. 


PRESIDENTS AUTHORITY To IMPOSE QUOTAS ON SUGAR IMPORTS 
UNDER SEcTION 201 Not 1n Conruict WitH His AuTHORITY 
UNDER SECTION 22 


The President’s authority to impose quotas on sugar imports 
under section 201 of the Trade Expansion Act of 1962 (in conform- 
ity with Headnote 2) is not in conflict with, but is complementary 
to, his authority to impose quotas pursuant to section 22 of the Ag- 
ricultural Adjustment Act, as amended. Consequently, cases hold- 
ing that where statutory provisions are inconsistent, the more gen- 
eral must yield, are inapposite. In any event, Headnote 2 specifical- 
ly relates to sugar, while section 22 is a general authority. 


PRESIDENTIAL ACTION—SCOPE OF JUDICIAL REVIEW 


If the President’s action is authorized by the statutes relied on, 
the judiciary may not properly inquire or probe into the Presi- 
dent’s reasoning or into the existence of the facts calling for the 
action taken. United States v. George S. Bush & Co., Inc., 310 US. 
371 (1939). 


[Plaintiffs application for declaratory and injunctive relief denied; plaintiff's 
motion for summary judgment denied; defendants’ motion to dismiss denied; defend- 


(Decided: June 5, 1982) 


Wilmer, Cutler & Pickering (Daniel Marcus, Max O. Truitt, Jr.. Daniel K. Mayers 
and William F. Marmon, Jr., Esqs., on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branca, Velta A. Melnbrencis, Assistant Director, Commercial 
Litigation Branch and James R. Walczak, Esq., Office of General Counsel, U.S. De- 
partment of Agriculture, on the brief, for the defendants. 

Italo H. Ablondi, P.C. (F. David Foster, Italo H. Ablondi and H. Henning Vent, 
Esqs., on the brief), for Amicus Curiae United States Sugar Cane and Sugar Beet 
Producers and United States First Processors of Sugar. 


[Oral argument on May 27, 1982 by Daniel Marcus for plaintiff and David M. 
Cohen for defendants.] 


BERNARD NEWMAN, Judge: 


Introduction 


We are faced in this complex case with legal issues having di- 
verse economic consequences of national and global dimensions 
which demand an expeditious resolution by the Court. 

On May 5, 1982 the President issued Proclamation 4941 (P.P. 
4941) imposing import quotas on sugar (Appendix 1 hereto). By an 
action filed on May 11, 1982 for a declaratory judgment and injunc- 
tive relief, the validity of that proclamation is challenged by the 
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plaintiff association, comprising the six major independent refiners 
of cane sugar in the United States. 

Pursuant to rule 65(a) of this Court, plaintiff moved for an order 
preliminarily enjoining defendants (and all persons acting under 
their direction) “from applying, invoking or enforcing in any 
manner or form” the provisions of P.P. 4941. However, following 
plaintiff's suggestion in its reply brief and rule 65(a)(2), I expedited 
and consolidated the hearing on the merits with the hearing on 
May 27, 1982! of plaintiff's application for a preliminary injunc- 
tion. 

Defendants have moved to dismiss on the ground that the Court 
lacks jurisdiction at the present time; that plaintiff lacks standing 
to bring this action; and that plaintiff has failed to state a claim 
upon which relief may be granted. 

The parties agree that there is no dispute as to the facts, and 
therefore the Court will deem cross-motions for summary judgment 
under rule 56 to be pending before the Court.” 

In support of the within application, plaintiff submitted with its 
memorandum of points and authorities the affidavits of: (1) Thomas 
C. Earley, an economist specializing in sweetener markets and 
policy and Vice President of Schnittker Associates, a Washington- 
based economic and management consulting firm; (2) I. H. 
Kempner III, Chairman of the Board of Imperial Sugar Company of 
Sugar Land, Texas, a member of plaintiff, and processor of raw 
sugar and marketeer of the refined product to commercial users 
and retail suppliers; (3) William W. Sprague, Jr., President of Sa- 
vannah Foods & Industries, Inc. of Savannah, Georgia, another 
member company of plaintiff, and a processor of raw sugar and 
marketeer of the refined product to commercial users; and (4) John 
H. Jackson, Professor of Law at the University of Michigan School 
of Law who was involved with the negotiation of the General 
Agreement on Tariffs and Trade. 

In opposition to plaintiff's application, defendants have submit- 
ted an affidavit of Richard A. Smith, Administrator, Foreign Agri- 
cultural Service, United States Department of Agriculture.* 


Jurisdiction and Standing 


Initially, we dispose of the threshold arguments defendants prof- 
fer for closing the gate on plaintiff's case without reaching the 


‘At the hearing, the Court received in opposition to plaintiff's application (without objection by the parties) an 
amicus curiae brief filed by the United States Sugar Cane and Sugar Beet Producers and the United States First 
Processors of Sugar. These trade associations appearing as amici curiae, covering more than ten states, repre- 
sent “the vast majority of U.S. sugar beet and sugar cane production and U‘S. first processing activities”. 
(Motion, p. 2). 

?In its reply brief, p. 1, plaintiff states: 

“While the May 27, 1982 hearing is on plaintiff's motion for preliminary injunction, the Court may wish 
to consider the case on the merits at that time, as authorized by Rule 65(aX2) of this Court. Defendants, by 
moving to dismiss for failure to state a cause of action and relying on matters outside the pleadings, have 
effectively moved for summary judgment, see Rule 12(c), and our motion for preliminary injunction may be 
treated as a motion for summary judgment. We believe that there are no factual issues in dispute and that 
the case is now fully briefed on the merits.” 

3In addition to the foregoing affidavits, the parties submitted a number of documentary exhibits. 
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merits. In a word, the grounds asserted by defendants are not per- 
suasive. 

As noted supra, defendants now move to dismiss the action for 
lack of subject matter jurisdiction, arguing that the action was 
filed prematurely. More precisely, defendants argue that to obtain 
judicial review of the validity of P.P. 4941, plaintiff's members 
must attempt to make an entry of sugar; file a protest against the 
exclusion of the merchandise from entry in accordance with 19 
U.S.C. § 1514; and then after an administrative review and denial 
of the protest, file an action in this Court—a time consuming pro- 
cedure. 

In essence, defendants’ position is that plaintiff may seek judicial 
review of the validity of the President’s Proclamation solely in ac- 
cordance with 28 U.S.C. § 1581(a) after the exhaustion of the ad- 
ministrative remedies specified in 19 U.S.C. §§ 1514 and 1515. Ac- 
cordingly, defendants contend that this action was filed by plaintiff 
prematurely since there have been no attempted entries of sugar, 
no merchandise has been excluded from entry, and no protests 
have been filed and denied pursuant to sections 1514 and 1515. 

Plaintiff, however, has invoked the Court’s residual jurisdiction 
under 28 U.S.C. § 1581(i),* arguing that it would be totally inappro- 
priate for the Court to require plaintiff to exhaust its administra- 
tive remedies under 19 U.S.C. §§ 1514 and 1515 as a condition pre- 
cedent to judicial review of the validity of P.P. 4941. I agree. 

Under the circumstances presented here, plaintiff is not relegat- 
ed to section 1581(a) as the sole jurisdictional predicate for judicial 
review of the contested proclamation. Inasmuch as plaintiff's action 
contests “quantitative restrictions on the importation of merchan- 
dise” (viz, import quotas), section 1581(i) explicitly grants this Court 
subject matter jurisdiction. Moreover, section 1581(i) does not re- 
quire the filing and denial of a protest as conditions precedent to 
the exercise of such jurisdiction. But as observed by Judge Maletz 
in Wear Me Apparel Corp. v. United States, 1 CIT —, Slip Op. 81- 
22, 511 F. Supp. 814, 817 (1981): 


This does not mean, however, that by invoking the jurisdic- 
tion of the court under section 1581(i) the mandate of section 
1581(a) requiring the exhaustion of administrative remedies, 
i.e., the filing and denial of a protest, may thereby be dis- 
pensed with. Save in those circumstances where equity requires 
otherwise, the exhaustion of administrative remedies is neces- 
sary. See H.R. Rep. No. 96-1235, supra at 44; S. Rep. No. 96- 
466, 96th Cong., lst Sess. 7 (1970). [Emphasis added. ] 

See also Associated Dry Goods Corp. v. United States, 2 CIT —, Slip 


Op. 81-70, 521 F. Supp. 473 (1981); Sanho Collections, Ltd. v. Robert 


‘Plaintiff does not press the allegation in its complaint (paragraph 3.1) that the Court has jurisdiction under 
28 U.S.C. § 1581(h). In any event, I agree with defendants’ argument that the instant action does not fall within 
the purview of the Court’s jurisdiction under section 1581(h). 
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E. Chasen, Commissioner of Customs, et al., 1 CIT —, Slip Op. 80-2, 
505 F. Supp. 204 (1980). 

Relevant here is 28 U.S.C. § 2687(d) which provides that this 
Court “shall, where appropriate, require the exhaustion of adminis- 
trative remedies’ (emphasis added). Plaintiff has clearly shown 
that exhaustion of administrative remedies would be inappropriate 
under the facts and circumstances presented here. 

It would, in my judgment, be totally unreasonable—indeed, 
shocking—to require plaintiff's members to attempt to import over- 
quota sugar simply in order to obtain a protestable exclusion of the 
merchandise from entry under 19 U.S.C. § 1514 before seeking judi- 
cial review of the validity of the proclamation imposing the quota 
in a suit for injunctive and declaratory relief. Here, the President 
has issued a proclamation requiring the Customs officials to ex- 
clude from entry any sugar in excess of the specified quotas. The 
Customs officials, who would review a protest claiming that P.P. 
4941 is invalid, obviously have no authority to override the presi- 
dential proclamation and admit over-quota sugar. Consequently, re- 
specting a ruling on the validity of P.P. 4941, there is no relief 
which plaintiff may be granted at the administrative level. Under 
these circumstances, requiring the exhaustion of administrative 
remedies would be inequitable and an insistence of a useless for- 
mality. It is well established that exhaustion of remedies will not 
be required if administrative review would be futile. This is par- 
ticularly the case here where the Customs officials are legally fore- 
closed from granting the relief sought. Cf. The Montana National 
Bank of Billings v. Yellowstone County of Montana, et al., 276 U.S. 
499, 505 (1927); and Aleknagik Natives Ltd. v. Andrus, 648 F. 2d 
496, 500 (9th Cir. 1980). 

In sum, protestable actions and decisions are subject to adminis- 
trative review under the procedures specified in 19 U.S.C. §§ 1514 
and 1515, and the proper jurisdictional predicate for judicial review 
of the administrative determination is 28 U.S.C. § 1581(a). Exhaus- 
tion of administrative remedies is, of course, a condition precedent 
to invoking this Court’s jurisdiction under section 1581(a).° Wear 
Me Apparel Corp., supra. However, in circumstances where, as 
here, a party chooses to invoke the Court’s residual jurisdiction 
under section 1581(i), that party must demonstrate that it would be 
inappropriate for the Court to require the exhaustion of adminis- 
trative remedies. 28 U.S.C. § 2637(d); H.R. Rep. No. 96-1235, 96th 
Cong. 2d Sess. 41 (1980). I find that plaintiff has made the requisite 
showing, and this action is ripe for judicial review. 

We turn next to the issue raised by defendants concerning plain- 
tiffs standing to bring this action. This ground for dismissal of the 
action warrants but brief discussion. 


° As noted by the House Judiciary Committee (H.R. Rep. No. 96-1235, 96th Cong., 2d Sess. 44 (1980), U.S. Code 
Cong. & Admin. News 1980, 7088, 7114): “Under the Customs Courts Act of 1980, the filing and denial of a pro- 


test will continue as prerequisites to the commencement of a civil action brought pursuant to proposed section 
1581(a)”. 
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Plaintiff's members desire either to import or buy imported raw 
sugar, and have entered into contractual obligations and business 
relationships which could be disrupted and adversely affected by 
the quotas established by P.P. 4941. Further, while all users and 
consumers of an imported product that are the subject of import 
quotas are to some degree affected by the quantitative import re- 
strictions, plaintiff's members, whose business and _ livelihood 
depend upon access to imported sugar, would be especially ag- 
grieved by the implementation of the quotas imposed by the Presi- 
dent’s action. In view of the foregoing facts, I cannot agree with the 
government’s assertion that plaintiff's members lack standing to 
seek judicial review of the validity of P.P. 4941 pursuant to 28 
U.S.C. § 2631(i). 

Defendants have also moved to dismiss this action on the ground 
that “plaintiff has failed to state a claim as to which relief may be 
granted because Presidential Proclamation 4941 was promulgated 
pursuant to valid statutory authority, so that defendants are enti- 
tled to judgment as a matter of law’. This ground, essentially, 
raises the issue presented on the merits. 


VALIDITY OF PRESIDENTIAL PROCLAMATION 4941 
I 


Background 


Presidential Proclamation 4941 of May 5, 1982 establishes coun- 
try-by-country import quotas on sugar, syrups and molasses 
(“sugar”) as described in items 155.20 and 155.30 of the Tariff 
Schedules of the United States (TSUS). The proclamation limits the 
total amount of imported sugar entered, or withdrawn from ware- 
house for consumption, between May 11, 1982 and June 30, 1982 to 
220,000 short tons, raw value. Beginning with the third calendar 
quarter of 1982, the total amount that may be imported during 
each calendar quarter is to be established by the Secretary of Agri- 
culture. 

The proclamation recites that it was promulgated under the au- 
thority of, inter alia, section 201 of the Trade Expansion Act of 
1962 and in conformity with Headnote 2 of subpart A of part 10 of 
schedule 1 of the TSUS. Section 201(a), in pertinent part, reads as 
follows: 


(a) Whenever the President determines that any existing 
duties or other import restrictions of any foreign country or 
the United States are unduly burdening and restricting the 
foreign trade of the United States and that any of the purposes 
stated in section 1801 of this title will be promoted thereby, the 
President may— 

(1) After June 30, 1962, and before July 1, 1967, enter into 
trade agreements with foreign countries or instrumental- 
ities thereof; and 
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(2) Proclaim such modification or continuance of any 
existing duty-free or excise treatment, or such additional 
import restrictions, as he determines to be required or 
appropriate to carry out any such trade agreement. 


In short, under section 201(a) the President may proclaim the 
modification or continuance of any existing duty or other import 
restriction, or such additional import restrictions, as he determines 
to be required or appropriate to carry out any trade agreement en- 
tered into under the authority of that Act. 

The trade agreement in question is the Geneva (1967) Protocol of 
the General Agreement on Tariffs and Trade (GATT), which was 
entered into by the United States as a result of the “Kennedy 
Round” of the GATT trade negotiations. The Geneva Protocol con- 
tained a specific provision governing the importation of sugar into 
the United States, viz., Note 1 of Unit A, Chapter 10, Part 1 of 
Schedule XX; 19 U.S.T., Part II, 1281. That provision was added to 
the Tariff Schedules of the United States by Presidential Proclama- 
tion 3822 of December 16, 1967 (82 Stat. 1455) as Headnote 2 of 
Subpart A of Part 10 of Schedule 1 of the TSUS (“Headnote 2.’’). 
Proclamation 3822 (paragraph 10) specifically states that its pur- 
pose is to implement the Geneva Protocol. 

Headnote 2 repeats almost verbatim the provisions governing 
sugar that are recited in the Geneva Protocol.* Essentially, Head- 
note 2 provides that the President shall modify the duties and 
quotas which are applicable to the importation of sugar whenever 
such modifications are necessary to “give due consideration to the 
interests in the United States sugar market of domestic producers 
and materially affected contracting parties to the General Agree- 
ment on Tariffs and Trade.” 

With the advent of the GATT in 1947, sugar like all other com- 
modities, became subject to the multilateral negotiating sessions 
(called ‘“‘rounds’’) conducted pursuant to the GATT. The original 
GATT contained no United States concession reducing the most fa- 
vored nation rate of duty (GATT, October 30, 1947, Sched. XX, Pt. 1 
contains no item 501 (sugar), 61 Stat. All, at A1224). However, 
during the second GATT tariff negotiation (Annecy, 1949), the duty 
on sugar was included in the United States schedule of most fa- 
vored nation rate concessions. The most favored nation rate of duty 


®Thus, Headnote 2 reads: 


i. The concessions provided for in prior schedules XX in respect of articles provided for in items 155.20 
and 155.30 in this unit shall be effective only during such time as title II of the Sugar Act of 1948 or sub- 
stantially equivalent legislation is in effect in the United States, whether or not the quotas, or any of them, 
authorized by such legislation, are being applied or are suspended: Provided, 

(i) That, if the President of the United States finds that a particular rate not lower than the rate 
specified in such concessions, limited by a particular quota, may be established for any product. provided 
for in such concessions, which will give due consideration to the interests in the United States sugar 
market of domestic producers and materially affected contracting parties, he shall proclaim such rate 
and such quota limitation, to be effective not later than the 90th day following the termination of the 
effectiveness of such legislation; 

(ii) That any rate and quota limitation so established shall be modified if the President finds and 
——— that such modification is required or appropriate to give effect to the above considerations; 
an 

(iii) That the provisions of such concessions shall resume full effectiveness, subject to the provisions of 


this note, if legislation substantially equivalent to title II of the Sugar Act of 1948 should subsequently 
become effective. [Footnote omitted.] 
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on sugar was reduced and the following note was added to the con- 
cession: 


The foregoing items 501 and 502 shall be effective only 
during such time as Title II of the Sugar Act of 1948 or sub- 
stantially equivalent legislation is in effect in the United 
States, whether or not the quotas, or any of them, authorized 
by such legislation, are being applied or are suspended. 


Annecy Protocol, Oct. 10, 1949, Annex A, Sched. XX, pt. I, 64 Stat. 
B145, at B324. 

In the United States schedule of concessions granted in the 1951 
(Torquay) GATT negotiations, the substance of the 1949 Note was 
included in the new sugar concession, coupled with the following 
provisos: 


Provided, That, if the President of the United States finds 
that a particular rate not lower than the rate specified above, 
limited by a particular quota, may be established for any prod- 
uct provided for in this item, which will give due consideration 
to the interests in the United States sugar market of domestic 
producers and materially affected contracting parties, he shall 
proclaim such rate and such quota limitation, to be effective 
not later than the 90th day following the termination of the 
effectiveness of such legislation: 

Provided further, That any rate and quota limitation so es- 
tablished shall be modified if the President finds and proclaims 


that such modification is required or appropriate to give effect 
to the above considerations: 

And provided further, That the provisions of this item pre- 
ceding this note shall resume full effectiveness, subject to the 
provisions of this note, if legislation substantially equivalent to 
Title II of the Sugar Act of 1948 should subsequently become 
effective. 


Torquay Protocol, Annex A, Sched. XX, pt. I, item 501, 3 U.S.T. 
615, at 1171. In 1951, the provisions of the provisos to the Torquay 
Protocol were made a part of domestic law by the President, in ac- 
cordance with his authority under section 350 of the Tariff Act of 
1930, as amended, by virtue of Proclamation 2929 (June 2, 1951). 
See 86 T.D. 121, 227 (1951). 

During the Kennedy Round of the GATT negotiations, concluded 
in 1967, no new tariff concessions were made regarding sugar. Nev- 
ertheless, a note that followed the Torquay Protocol language very 
closely was included in the United States schedule of concessions. 
As explained above, the almost identical language of this note was 
added to the TSUS as Headnote 2 in 1967 by Proclamation 3822. 
Headnote 2 has since remained in effect and unchanged. 

The expiration of the Sugar Act of 1948 left the United States 
without a comprehensive sugar policy. Since that time, United 
States sugar policy has been managed through the individual or 
collective use of several different authorities, including Headnote 2, 
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Titles II and III of the Agricultural Act of 1949 (7 U.S.C. 1421, et 
seq.), and Section 22 of the Agricultural Adjustment Act of 1933, (7 
U.S.C. 624) (“Section 22’). Further, the International Sugar Agree- 
ment, 1977 (31 U.S.T. 5135) was ratified by the United States, and 
implementing legislation was passed. International Sugar Agree- 
ment, 1977, Implementation Act, Pub. L. 96-236, 94 Stat. 336, 7 
U.S.C. 3601, et seq. 

The expiration in 1974 of the Sugar Act of 1948 activated the ob- 
ligations of the President as set forth in Headnote 2 to proclaim a 
rate of duty and a quota if he found that such duty and quota 
would give due consideration to the interests in the United States 
sugar market of domestic producers and materially affected con- 
tracting parties to the GATT. The President proclaimed a duty and 
quota by Proclamation 4334 of November 16, 1974 (39 F.R. 40739, 
Nov. 20, 1974),7 which since that time, have been modified nine 
times. 

On December 22, 1981 Congress enacted a price support program 
for sugar in the Agriculture and Food Act of 1981 (Title IX, Pub. L. 
97-98, 95 Stat. 12138, 1257, Dec. 22, 1981). That Act amended Title II 
of the Agricultural Act of 1949 (7 U.S.C. § 1446(h)) to require the 
Secretary of Agriculture to support the price of sugar processed be- 
tween December 22, 1981 and March 31, 1982 through a price sup- 
port purchase program; and also requires that sugar of the 1982 
through 1985 crops be supported through a loan program effective 
October 1, 1982. 

Under the purchase agreement program, now in effect, a proces- 
sor of sugar beets or sugarcane may enter into a purchase agree- 
ment with the Commodity Credit Corporation (“CCC’’).§ The pur- 
chase agreement, which is analogous to an options contract, pro- 
vides that the processor may, in his discretion, deliver eligible 
sugar to the CCC on November 1, 1982. According to the Smith affi- 
davit submitted by defendant (paragraph 8d), the potential expendi- 
tures by the CCC under such program would exceed $300,000,000.00 
as of May 12, 1982.9 

Turning now to section 22 of the Agricultural Adjustment Act: 

Section 22 authorizes the President to impose fees (limited to 50 
percent ad valorem) or quotas on imported commodities upon a 
finding that such importations may interfere with any price sup- 
port operations being conducted by the Department of Agriculture. 

Briefly, section 22 actions are initiated by the Secretary of Agri- 
culture, who must first inform the President that he has reason to 
believe that imports are interfering with or threatening to inter- 
fere with a price support program. If the President agrees with 


*Had the President failed to act within 90 days, as required by Headnote 2, the rate of duty would have 
“snapped back” to the non-concessional statutory rate of 1.9875 cents per lb. (100 degree basis). 

*The Commodity Credit Corporation, a governmental agency operating within the Department of Agriculture, 
is the primary agency through which the Department of Agriculture makes price support available to producers 
of agricultural commodities. See the Commodity Credit Corporation Charter Act, 15 U.S.C. § 714b, et seq. 

*Smith avers that as of May 12, 1982 various processors had entered into 19 purchase agreements for over 
850,000 tons of sugar 
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such belief, he may follow either of two courses of action: First, the 
President may refer the matter to the International Trade Com- 
mission (ITC) for an investigation and defer action until the ITC 
has issued its report and recommendations; or in the alternative, 
the President may take emergency action immediately, if the situa- 
tion so warrants. In such latter cases, the matter is simultaneously 
referred to the ITC which in due course issues its findings and rec- 
ommendations.’® The President, then, may issue a final Section 22 
Proclamation, which may retain, modify, or terminate the emer- 
gency action previously taken. 

Import fees on sugar have been imposed under the authority of 
section 22 continuously since November 11, 1977. Since then, the 
section 22 import fee system has been modified several times. 
These actions can be summarized as follows: 


CHRONOLOGY OF SECTION 22 ACTIONS 


Date Proclama- 


Action 


Nov. 11, 1977 : Emergency proclamation establishing a flat 
fee 

Jan. 5 Emergency proclamation modifying fees then 
in effect 

Apr. ITC issued findings and recommendations 

Dec. Final proclamation establishing a quarterly 
adjusted fee system 

Dec. Emergency proclamation establishing a modi- 
fied quarterly adjusted fee system 

MaGiS, 19BS sn ibicseccsteis Emergency proclamation modifying quarterly 
adjusted fee system 


It should be noted that section 22 fees and Headnote 2 quotas have 
been in effect concurrently since 1977. 

At the time the Agriculture and Food Act of 1981 became law, 
the support levels'' mandated for sugar were substantially in 
excess of the world price for sugar, which at the time was hovering 
in the 12-13 cent range (Smith affidavit, paragraph 4). Hence, ac- 
tions to restrain imports were taken almost immediately by the 
President. See Proclamations 4887 and 4888 of December 23, 1981, 
which raised the import duties and fees on sugar. 

Since December 1981, and especially during April and May of 
1982, the world price of sugar has dropped precipitously. It is now 


© As recently as May 19, 1982, the ITC voted to find that sugar imports were interfering with the operation of 
the domestic price support program. The ITC is scheduled to transmit its formal recommendations to the Presi- 
dent by June 7, 1982. It should be observed that under the terms of the statute the President is not bound by the 
findings and recommendations of the ITC. 

"'The support level under the purchase program, expressed in cents per pound of raw sugar, is 16.75 cents, 
f.o.b., mill basis. This translates into a New York domestic spot price of 19-20 cents per pound. (Smith affidavit, 
paragraph 2.) 
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approximately 8 cents per pound. (Smith affidavit, paragraph 6). 
Because of the further decline in world sugar prices, the President 
again took action on May 5, 1982. See Proclamations 4940 and 4941 
of May 5, 1982, which adjusted the import fee system and imposed 
quarterly country-by-country import quotas, respectively. The 
import fees imposed under Proclamation 4940 are now at such 
levels that no significant increase may be effectuated consistent 
with the 50 per cent ad valorem limitation provided in section 22. 

On May 5, 1982, a statement was issued by the President concur- 
rently with P.P. 4941. (See Addendum II.) Plaintiff relies heavily 
upon the President’s statement to support its argument that, while 
the purpose of the sugar import quotas imposed by P.P. 4941 is to 
protect the sugar price support program, ‘“‘the sole legitimate pur- 
pose for import quotas imposed by the President in conformity with 
Headnote 2 is to carry out the terms of a trade agreement entered 
into pursuant to section 201(a)\(1) of the Trade Expansion Act of 
1962”. 


II 
Opinion 
A 


The issue on the merits is whether the President could validly 
impose the subject import quotas on sugar pursuant to section 201 
of the Trade Expansion Act of 1962 in conformity with Headnote 2 
while import fees on sugar were in effect under section 22 of the 
Agricultural Adjustment Act, as amended. 

In United States v. The Best Foods, Inc., 47 C.C.P.A. 163, C.A.D. 
751 (1960), the Court of Customs and Patent Appeals held that 
under section 22, the President may impose fees or quotas, but not 
both. Stated differently, the disjunctive “or” was construed not to 
mean the conjunctive ‘and”’ 

Defendants do not question the holding in Best Foods that the 
President is barred from imposing both import fees and quotas 
under the authority of section 22. However, the government main- 
tains that, quite apart from his limited authority under section 22, 
the President could impose import quotas (whether or not import 
fees are already in effect) under section 201 of the Trade Expansion 
Act of 1962 in conformity with Headnote 2.” 

Plaintiff argues that P.P. 4941 is invalid because: 

1. Although section 201 authorizes the President to impose 
import restrictions for the purpose of carrying out any trade agree- 
ment, P.P. 4941 does not effectuate any trade agreement and is 
contrary to both the International Sugar Agreement and the Gen- 
eral Agreement on Tariffs and Trade; 


Under 3 U.S.C. § 301, also cited in P.P. 4941, the President was authorized to redelegate certain powers to 
cabinet-level officials. P.P. 4941 delegates certain powers to the Secretary of Agriculture and the United States 
Trade Representative. 
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2. P.P. 4941 was issued to prevent interference with the sugar 
price support program established by the 1981 Act, i.e., to eliminate 
the risk that the Commodity Credit Corporation would be required 
to acquire sugar under the terms of the price support program es- 
tablished by the 1981 Act. Since section 22 of the Agricultural Ad- 
justment Act of 1938, as amended, is the sole authority for meas- 
ures intended to protect the interest of the Government in avoiding 
its obligation to purchase sugar under the price support program, 
and since the fees imposed pursuant to a prior Presidential Procla- 
mation are now at such levels that little or no further increases 
may be made consistently with the 50% ad valorem limitation pro- 
vided in section 22, Proclamation 4941 was issued in an effort to 
unlawfully circumvent the limitations of section 22 on the power of 
the President. 


B 


We first consider plaintiffs contention that P.P. 4941 is invalid 
because it does not effectuate any trade agreement. 

As noted, supra, in P.P. 4941 the President relies, not on section 
22, but on section 201 of the Trade Expansion Act of 1962 and the 
International Sugar Agreement Implementation Act, 7 U.S.C. 
§ 3601.'° Section 201(a)(2) of the Trade Expansion Act authorizes 
the President, relative to trade agreements entered into between 
July 1, 1962 and July 1, 1967, to “proclaim such modification or 
continuance of any existing duty or other import restriction, such 
continuance of existing duty-free or excise treatment, or such addi- 
tional import restrictions, as he determines to be required or ap- 
propriate to carry out any such trade agreement”. The proclama- 
tion states in paragraph 3 that the quotas are “appropriate to 
carry out the trade agreement described in paragraph 2 of this 
proclamation and the International Sugar Agreement, 1977 (31 Pt. 
II U.S.T. 5135, T.1.A.S. No. 9664).” 

The trade agreement mentioned in paragraph 2 of the proclama- 
tion is the Geneva Protocol (June 30, 1967) to the General Agree- 
ment on Tariffs and Trade (GATT). The specific part of the Geneva 
Protocol implemented by Proclamation 4941 is Note 1 of Unit A, 
Chapter 10, Part I of Schedule XX, 19 Pt. II U.S.T. 1282, T.I.A.S. 
No. 6425. 

As previously mentioned, “Note 1” in the Geneva Protocol, 
which Proclamation 4941 implements, is almost identical to a pro- 
vision in the Torquay Protocol to GATT, April 21, 1951, 3 Pt. I 
U.S.T. 1171, T.I.A.S. No. 2420 

In accordance with the negotiating authority contained in section 
201, the United States participated in extensive multilateral trade 
negotiations, familiarly known as the “Kennedy Round”, under the 
auspices of the GATT. The results of the Kennedy Round of Trade 


The Proclamation also cites 3 U.S.C. § 301, which authorizes the President to delegate authority to other 
officials of the Executive Branch. 
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and Tariff Negotiations were implemented by Presidential Procla- 
mation 3822 of December 16, 1967. As part of the negotiations, the 
United States granted certain concessions and received others. The 
results of the negotiations were incorporated in a trade agreement 
which contained the “Note” on sugar. 

It appears that a provision similar to the “Note” on sugar con- 
tained in the Torquay Protocol has been a part of international 
agreements to which the United States is a party since 1949. The 
provision was made a part of United States law by the President, 
first pursuant to his powers under section 350 of the Tariff Act of 
1930, as amended (Proclamation 2929), then pursuant to his powers 
under section 201 of the Trade Agreements Act of 1962. The provi- 
sion, as promulgated by the President pursuant to this authority, is 
now located in Headnote 2. 

The Sugar Act of 1948 remained in effect until 1974. No substan- 
tially similar legislation was thereafter enacted by the Congress. 
Thus, on November 16, 1974 and prior to the expiration of the 90- 
day period specified in Headnote 2, the President established both 
a duty and a quota for sugar under the authority contained in 
Headnote 2, by Presidential Proclamation 4334. A quota on sugar 
has remained in effect since that date. 

Consequently, when on May 5, 1982 the President issued P.P. 
4941, he did not establish a quota pursuant to Headnote 2 for the 
first time. Rather, he merely modified a quota which had been in 
effect under Headnote 2 since 1974.'* 

The short of the matter is that the President clearly possessed 
the authority to issue P.P. 4941. Pursuant to section 201, the Presi- 
dent had the authority to invoke and proclaim the Note on sugar 
contained in the Kennedy Round concessions when he deemed it 
appropriate to carry out the negotiated provisions under the Ken- 
nedy Round. The sugar Note was and is an integral part of the 
Kennedy Round negotiations and the ensuing agreements, and 
when the President imposed quotas in accordance with the Note, 
he carried out the terms of the 1967 agreements which he was au- 
thorized to do under section 201. 


C 


We next consider plaintiff's argument that in issuing P.P. 4941, 
the President acted to avoid government expenditures under the 
price support program for sugar, but that the proclamation was 
barred by section 22 of the Agricultural Adjustment Act, as amend- 
ed (since import fees had previously been imposed), the only stat- 
ute authorizing the President to restrict imports for the purpose of 
protecting price support programs. 


‘*Subparagraph (ii) of paragreph 1 of Headnote 2 authorizes the President to modify the quotas established 
pursuant to the Headnote. 


‘° As noted, supra, under section 22, the President may impose fees or quotas, but not both; and at the time 
P.P. 4941 was issued, import fees were already in effect 
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Plaintiff contends that in section 22, Congress has enacted a spe- 
cific, detailed and precise statute for effectuating its policy of pro- 
tecting the sugar price support program, and that this specific pro- 
vision prevails over more general provisions, such as section 201, 
and cannot be circumvented by resort to the latter more general 
provisions. 

Defendants insist that, as recognized by the Courts, the President 
may possess alternative and independent statutory bases for impos- 
ing duties or import restrictions, and that section 201, in conform- 
ity with Headnote 2, provided the President with authority for im- 
posing quotas by P.P. 4941 independent of his authority under sec- 
tion 22. More, defendant maintains that “Congress has not only 
known of and acquiesced in the use of different statutory bases 
(section 201 and section 22) for imposing duties, fees and/or import 
quotas with regard to imports, but has expressed its snecific intent 
that both bases be used in protecting the sugar price support 
system”. 

Plaintiff's position, essentially, is that section 22 is the only stat- 
utory authority under which the President could have lawfully im- 
posed the subject quotas.'® But the Courts have recognized that the 
President may have alternative statutory bases for taking action. 
CF. Aimcee Wholesale Corp. v. United States, 60 CCPA 1, C.A.D. 
1070, 468 F. 2d 202 (1972), aff’g. P.P.66 Cust. Ct. 155, C.D. 4186 
(1971). Additionally, the Senate Finance Committee recognized the 
two systems of control (section 22 and Headnote 2) which have 
been used regarding sugar imports in its report on the bill which 
ultimately became the International Sugar Agreement, 1977, Im- 
plementation Act (7 U.S.C. § 3601, et seg.). See Report No. 96-644, 
96th Cong., 2d Sess. (March 26, 1980), at p. 5. I find that the statu- 
tory bases for imposing import restrictions under section 22 and 
section 201 (in conformity with Headnrote 2) are compatible and 
complement each other, as the executive branch has construed 
them. 

As aptly observed by Chief Judge Re in his recent decision, Bar 
Zel Expediters, Inc., a/c Ben Clements & Sons, Inc. v. United States, 
3 CIT—, Slip Op. 82-25 (1982): 


It is pertinent that there is a long history in the field of in- 
ternational commerce for Congress to delegate power to the 
President to carry out legislative policy. See J. J. Hampton, Jr. 
& Co. v. United States, 276 U.S. 394 (1928); Field v. Clark, 143 
U.S. 649 (1892), and the discussion of those and other relevant 
cases in Star-Kist Foods, Inc. v. United States, 47 CCPA 52, 56- 
58, C.A.D. 728 (1959). In United States v. Yoshida Internation- 
al, Inc., 68 CCPA 15, 22, C.A.D. 1160, 526 F. 2d 560 (1975), the 
Court of Customs and Patent Appeals observed that “Congress, 
beginning as early as 1794 and continuing into [the Trade Act 


'6 As previously indicated, the President was precluded from imposing quotas under the authority of section 22 
because import fees were already in effect. 
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of] 1974 has delegated the exercise of much of the power to reg- 
ulate foreign commerce to the Executive.” * * * [TJhis court, 
therefore, must accord appropriate deference to Presidential 
action which finds authority in specific statutes. In the recent 
case of Zenith Radio Corp. v. United States, 437 U.S. 4438 (1978), 
in which the Supreme Court upheld a determination by the 
Treasury Department that a remission of a certain Japanese 
tax was not a bounty or grant within the purview of section 
303 of the Tariff Act of 1930, as amended, the court, quoting 
Udall v. Talman, 380 U.S. 1, 16 (1965), stated: “When faced 
with a problem of statutory construction, this Court shows 
great deference to the interpretation given the statute by the 
officers or agency charged with its administration. 


My conclusion that the President’s quota authority under section 
201 is entirely consistent with his authority under section 22 is re- 
inforced by the legislative history of the Agriculture and Food Act 
of 1981. Such history demonstrates that Congress intended that the 
President would use section 201 (in conformity with Headnote 2) in 
order to prevent the outlay of Government funds for the sugar 
price and loan support program established by Section 901. This is 
amply demonstrated by the following statement in Senate Report 
No. 97-126, 97th Cong., Ist Sess. at 106 (May 27, 1981): 


The Committee encourages the President to exercise in a 
timely fashion his authorities under headnote 2 of Subpart 
10(A), Schedule I, Tariff Schedules to the United States and 
section 22 of the Agricultural Adjustment Act to impose duties, 
fees or quotas on imports of foreign sugar. Judicious and expe- 
ditious use of such authorities by the President could avoid the 
adverse budgetary consequences of situations where the 
market price for sugar falls below the price objective and loan 
level specified under the Government sugar program. 


Inasmuch as the two statutory bases are not inconsistent, but 
complementary, the cases relied upon by plaintiff are inapposite 
for the proposition that in case of inconsistent provisions the more 
general must yield. None of the cases cited involve a situation 
where, as here, Congress has demonstrated its intent that both sec- 
tion 22 and section 201 be used for restricting imports. In this con- 
nection, it may be noted that under analogous circumstances in 
Aimcee Wholesale Corp. this Court rejected the plaintiff's ‘relative 
specificity” argument.'!7 See 66 Cust. Ct. at 171. 

In the final analysis, plaintiff's complaint concerning P.P. 4941 is 
the President’s avowed motive to defend the domestic sugar price 
support program, as plainly enunciated in his statement of May 5, 
1982. Fundamentally, however, if the President’s action is author- 
ized by the statutes relied upon, the judiciary may not properly in- 
quire or probe into the President’s reasoning or into the existence 


‘In any event, Headnote 2 relates specifically to sugar whereas section 22 is a general authority 
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of the facts calling for the action taken. United States v. George S. 
Bush & Co., Inc., 310 U.S. 371 (1939). 

Moreover, as the Supreme Court said in Bush (310 US. at 379), 
the President’s method of solving the problem was “not open to 
scrutiny” by the Courts; and further, in such instances, when the 
action is authorized, the President’s “judgment * * * is determina- 
tive”. 

It may also be noted that in determining the validity of the 
President’s proclamation in Aimcee Wholesale Corp., this Court was 
not persuaded that the President’s proclamation was invalid be- 
cause of the reasons for his action. See 66 Cust. Ct. at 169. 


D 


Plaintiff also urges that P.P. 4941 is contrary to the GATT. That 
contention is without merit. Trade concessions under GATT are not 
limited to tariff reductions and have traditionally covered quantita- 
tive restrictions and non-tariff barriers. Concessions often include 
provisions regarding quotas as well as tariffs. In point of fact, con- 
trary to plaintiff's contention that the Geneva Protocol was negoti- 
ated solely pursuant to tariff authority in Article XXVIIIb (bis), the 
final act of that Protocol notes that negotiations were conducted 
pursuant to Article XXVIII (bis) “and other relevant provisions of 
the General Agreement * * * on tariffs and non-tariff barriers.” 19 
Part I, U.S.T. 5. GATT concessions on sugar since 1949 have recog- 
nized U.S. import quotas on sugar. And significantly too, Congress 
has also acknowledged and relied on this long-standing GATT rec- 
ognition. House Ways and Means Committee Report No. 95-1484, 
Part II, 95th Cong., 2d Sess. 33-35. 

Moreover, plaintiff's contention that the quotas are inconsisitent 
with the International Sugar Agreement (ISA) is similarly unten- 
able. Article 58 of the ISA requires a developed importing member 
only to “adopt such measures compatible with its domestic legisla- 
tion as it deems appropriate to its own circumstances” to ensure 
access to its markets. Article 58 obviously does not prohibit the 
United States from maintaining or imposing restrictions on im- 
ports. Additionally, plaintiff is incorrect in the statement that 
“(t)he only restrictions on importation [in the ISA] are against the 
importation of sugar which has been exported in violation of the 
Agreement.” On the contrary, Article 57 of the ISA requires that 
when the world price falls below a certain level, importing mem- 
bers of the ISA are to limit their imports from non-members. 


E 


Concluding, after careful consideration of the excellent briefs and 
oral arguments of counsel for the respective parties and the brief 
submitted by amicus curiae, I have determined that although the 
President may not lawfully impose both fees and quotas under the 
authority of section 22, I nevertheless must agree with the govern- 
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ment’s position that the import quotas at issue fall within the 
President’s authority under section 201 in conformity with Head- 
note 2, and therefore P.P. 4941 is valid. 

While I appreciate the unfortunate adverse economic conse- 
quences of the quotas for plaintiff's members and sympathize with 
their plight, I must sustain the President’s proclamation and deny 
plaintiff the relief it seeks. 

Accordingly, it is hereby ordered: 

1. That defendant’s motion to dismiss for lack of jurisdiction and 
lack of standing by plaintiff to bring this action is denied; 

2. That plaintiff's application for declaratory and injunctive 
relief is denied; 

3. That plaintiffs motion for summary judgment is denied; 

4. That defendant’s cross-motion for summary judgment is grant- 
ed. 

Consolidation of the hearing on the application for a preliminary 
injunction with trial on the merits having been ordered by the 
Court on May 27, 1982, the foregoing constitutes the Court’s Find- 
ings of Fact and Conclusions of Law pursuant to rule 52(a). 


Addendum I 
Presidential Documents 


Proclamation 4941 of May 5, 1982 


MopIFICATION OF QUOTAS ON CERTAIN SUGARS, SIRUPS AND Mo- 
LASSES 


By the President of the United States of America 
A Proclamation 


1. Headnote 2 of subpart A of part 10 of schedule 1 of the 
Tariff Schedules of the United States (19 U.S.C. 1202), herein- 
after referred to as the “TSUS”, provides, in relevant part, as 
follows: 

“Gi) ... if the President finds that a particular rate not 
lower than such January 1, 1968, rate, limited by a particular 
quota, may be established for any articles provided for in item 
155.20 or 155.30, which will give due consideration to the inter- 
ests in the United States sugar market of domestic producers 
and materially affected contracting parties to the General 
Agreement on Tariffs and Trade, he shall proclaim such partic- 
ular rate and such quota limitation... .” 

“(ii) . . . any rate and quota limitation so established shall 
be modified if the President finds and proclaims that such 
modification is required or appropriate to give effect to the 
above considerations: . . .” 

2. Headnote 2 was added to the TSUS by Proclamation No. 
3822 of December 16, 1967 (82 Stat. 1455) to carry out a provi- 
sion in the Geneva (1967) Protocol of the General Agreement 
on Tariffs and Trade (Note 1 of Unit A, Chapter 10, Part 1 of 
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Schedule XX; 19 U.S.T., Part II, 1282). The Geneva Protocol is 
a trade agreement that was entered into and proclaimed pur- 
suant to section 201(a) of the Trade Expansion Act of 1962 (19 
U.S.C. 1821(a)). Section 201(a) of the Trade Expansion Act au- 
thorizes the President to proclaim the modification or continu- 
ance of any existing duty or other import restriction or such 
additional import restrictions as he determines to be required 
or appropriate to carry out any trade agreement entered into 
under the authority of that Act. 

3. I find that the quantitative limitations hereinafter pro- 
claimed are appropriate to carry out the trade agreement de- 
scribed in paragraph 2 of this proclamation and the Interna- 
tional Sugar Agreement, 1977 (31 U.S.T. 5135), and give due 
consideration to the interests in the United States sugar 
market of domestic producers and materially affected contract- 
ing parties to the General Agreement on Tariffs and Trade. 

NOW, THEREFORE, I, RONALD REAGAN, President of 
the United States of America, by the authority vested in me by 
the Constitution and statutes, including section 201 of the 
Trade Expansion Act of 1962, section 301 of Title 3 of the 
United States Code, and the International Sugar Agreement, 
1977, Implementation Act (P.L. 96-236, 94 Stat. 336), and in 
conformity with Headnote 2 of subpart A of part 10 of schedule 
1 . the TSUS, do hereby proclaim until otherwise superseded 
by law: 

A. Headnote 3 of subpart A, part 10, schedule 1 of the TSUS 
is modified to provide as follows: 

3. (a) The total amount of sugars, sirups, and molasses de- 
scribed in items 155.20 and 155.30, the products of all foreign 
countries, entered, or withdrawn from warehouse for consump- 
tion, between May 11, 1982 and June 30, 1982, inclusive, shall 
not exceed, in the aggregate, 220,000 short tons, raw value. 

(b) Beginning with the third calendar quarter of 1982, the 
Secretary of Agriculture (hereafter the Secretary) shall estab- 
lish for each calendar quarter the total amount (expressed in 
terms of raw value) of sugars, sirups, and molasses described in 
items 155.20 and 155.30, the products of all foreign countries, 
which may be entered, or withdrawn from warehouse for con- 
sumption, during such calendar quarter. The Secretary shall 
determine such amount, inform the Secretary of the Treasury 
of his determination, and file notice thereof with the Federal 
Register no later than the 15th day of the month immediately 
preceding the calendar quarter during which such determina- 
tion shall be in effect. In determining such amounts the Secre- 
tary shall give due consideration to the interests in the United 
States sugar market of domestic producers and materially af- 
fected contracting parties to the General Agreement on Tariffs 
and Trade. 

(c) The total amounts of sugars, sirups, and molasses permit- 
ted to be imported under paragraphs (a) and (b) of this head- 
note shall be allocated to the following supplying countries or 
areas in the following percentages: 
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Country Country 





. Argentina 
. Thailand 


. Nicaragua 
. Costa Rica 


. Jamaica : . Mozambique 

. Dominican Republic : . Rep. S. Africa 

. Colombia : . Swaziland 
. Other specified countries 
and areas. 





The category “Other specified countries and areas” shall consist of the following: 
Mexico, Haiti, Barbados, Trinidad-Tobago, Bolivia, Paraguay, France, India, 
Anguilla, Antigua, Dominica, Grenada, Saint Lucia, Saint Vincent and the 
Grenadines, Montserrat, Saint Christopher-Nevis, British Virgin Islands, Fiji, 
Tonga, Nauru, Malagasy Republic, Zimbabwe and Malawi. 


Notwithstanding the allocation provisions set forth above, 
the Secretary may, after consultation with the U.S. Trade Rep- 
resentative, the Department of State, and the Department of 
the Treasury, issue regulations modifying the allocation provi- 


sions governing “Other specified countries and areas” if the 
Secretary determines that such modifications are appropriate 
to provide such countries and areas reasonable access to the 
United States sugar market. Such regulations may, among 
other things, provide for the establishment of minimum quota 
amounts, the establishment of quota periods other than quar- 
terly periods, and the carrying forward of unused quota 
amounts into subsequent quota periods. 

(d) The Secretary, after consultation with the U.S. Trade 
Representative and the Department of State, may suspend the 
allocation provisions of paragraph (c), or may establish quanti- 
tative limitations for periods of time other than calendar quar- 
ters as provided in paragraph (b), if the Secretary determines 
that such action or actions are appropriate to give due consid- 
eration to the interests in the United States sugar market of 
domestic producers and materially affected contracting parties 
to the General Agreement on Tariffs and Trade. The Secretary 
may reinstate the allocation provisions of paragraph (c), or 
may amend any quantitative limitations (including the time 
period for which such limitations are applicable) which have 
previously been established under this paragraph or paragraph 
(b), if the Secretary determines that the considerations set 
forth in the previous sentence so warrant. The Secretary shall 
inform the Secretary of the Treasury of any determination 
made under this paragraph. Notice of such determinations 
shall be filed with the Federal Register, and such determina- 
tions shall not become effective until the day following the 
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date of filing of such notice or such later date as may be speci- 
fied by the Secretary. 

(e) The U.S. Trade Representative or his designee, after con- 
sultation with the Department of Agriculture and the Depart- 
ment of State, may modify the allocation provisions of para- 
graph (c) (including the deletion or addition of any country or 
area), and may prescribe further rules, limitations or prohibi- 
tions on the entry of sugar if he finds that such actions are ap- 
propriate to carry out the obligations of the United States 
under the International Sugar Agreement, 1977, or any succes- 
sor agreement thereto, and that such actions give due consider- 
ation to the interests in the United States sugar market of do- 
mestic producers and materially affected contracting parties to 
the General Agreement on Tariffs and Trade. If the U.S. Trade 
Representative takes any such action, he shall so inform the 
Secretary of the Treasury and the Secretary of Agriculture and 
shall publish notice thereof in the Federal Register. Such 
action shall not become effective until the day following the 
date of filing of such notice or such later date as may be speci- 
fied by the U.S. Trade Representative. 

(f) The Secretary shall, in consultation with the U.S. Trade 
Representative, the Department of State, and other concerned 
agencies, review the operation of this headnote prior to Sep- 
tember 1 of each year. In making such review, the Secretary 
shall determine whether the continued operation of pargraphs 
(b), (c), (d), and (e) of this headnote gives due consideration to 
the interests in the Untied States sugar market of domestic 
producers and materially affected contracting parties to the 
General Agreement on Tariffs and Trade, and whether the op- 
eration of paragraph (g) of this headnote would give due con- 
sideration to such interests. The Secretary shall file a notice of 
such determinations in the Federal Register no later than Sep- 
tember 1 of each year. If the Secretary determines that the 
continued operation of paragraphs (b), (c), (d), and (e) of this 
headnote would not give due consideration to the interests in 
the United States sugar market of domestic producers and ma- 
terially affected contracting parties to the General Agreement 
on Tariffs and Trade, and that the provisions of pargraph (g) of 
this headnote would give due consideration to such interests 
paragraphs (b), (c), (d), and (e) of this headnote shall terminate 
as of the first day of October following such determinations. 

(g) If paragraphs (b), (c), (d), and (e) of this headnote are ter- 
minated under the provisions of paragraph (f) of this headnote, 
the total amount of sugars, sirups, and molasses described in 
items 155.20 and 155.30, the products of all foreign countries, 
entered, or withdrawn from warehouse for consumption, in 
any fiscal (October 1-September 30) year shall not exceed, in 
the aggregate, 6,900,000 short tons, raw value. The U.S. Trade 
Representative or his designee may allocate this quantity 
among supplying countries or areas, and may prescribe further 
rules, regulations, limitations or prohibitions on the entry of 
sugar in accordance with the International Sugar Agreement; 
1977, and Public Law 96-236. The U.S. Trade Representative or 
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his designee shall inform the Commissioner of Customs of any 
such action regarding the importation of sugar, and shall pub- 
lish notice thereof in the Federal Register. 

(h) For the purposes of this headnote, the term “raw value”’ 
means the equivalent of such articles in terms of ordinary com- 
mercial raw sugar testing 96 degrees by the polariscope as de- 
termined in accordance with regulations issued by the Secre- 
tary of the Treasury. Such regulations may, among other 
things, provide: (1) for the entry of such articles pending a 
final determination of polarity; and (2) that positive or nega- 
tive adjustments for differences in preliminary and final raw 
values be made in the same or succeeding quota periods. The 
principal grades and types of sugar shall be translated into 
terms of raw value in the following manner: 

(i) For articles described in item 155.20, by multiplying the 
number of pounds thereof by the greater of 0.93, or 1.07 less 0.0175 
for each degree of polarization under 100 degrees (and fractions of 
a degree in proportion). 

(ii) For articles described in item 155.30, by multiplying the 
number of pounds of the total sugars thereof (the sum of the su- 
crose and reducing or invert sugars) by 1.07. 

(iii) The Secretary of the Treasury shall establish methods for 
translating sugar into terms of raw value for any special grade or 
type of sugar for which he determines that the raw value cannot be 
measured adequately under the above provisions. 

B. Those parts of Proclamation 4334 of November 16, 1974, Proc- 
lamation 4610 of November 30, 1978, Proclamation 4663 of May 24, 
1979, and Proclamation 4770 of July 1, 1980, which are inconsistent 
with the provisions of paragraph (A) above, are hereby terminated. 

C. The provisions of this Proclamation shall be effective as of 
May 11, 1982. However, the quantitative limitations imposed by 
paragraphs (a) and (c) of Headnote 3 of subpart A, part 10, schedule 
1 of the TSUS, as modified herein, shall not apply to articles en- 
tered, or withdrawn from warehouse for consumption, prior to July 
1, 1982, which are exported (as defined in section 152.1 of the Cus- 
toms Regulations) on a through bill of lading to the United States 
from the country of origin prior to April 23, 1982. 

IN WITNESS WHEREOF, I have hereunto set my hand this 5th 
day of May, in the year of our Lord nineteen hundred and eighty- 
two, and of the Independence of the United States of America the 
two hundred and sixth. 


RONALD REAGAN. 


Editorial Note: The President’s statement of May 5, 1982, con- 
cerning Proclamation 4941, is printed in the Weekly Compilation of 
Presidential Documents (vol. 18, no. 18). 


[FR Doc. 82-12628, Filed 5-6-82; 9:35 am] 


Billing code 3195-01-M 
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Addendum II 


THE WHITE HousE 
Office of the Press Secretary 


For Immediate Release. 
N.ay 5, 1982. 


Statement by the President 


I have today proclaimed an emergency import quota pro- 
gram to manage sugar imports into the U.S. market. 

This action is necessary to defend the domestic sugar support 
program mandated by Congress last year and prevent massive 
imports which could displace domestic sugar and require the 
U.S. government to purchase sugar at a cost of up to $400 mil- 
lion. The action is precipitated by our inability to defend the 
domestic program with duties and fees alone in view of a con- 
tinued sharp drop in the world sugar price, now below 9 cents 
a pound. The world price has fallen 30 percent in four months 
in the face of a prospectively large world crop. 

The Administration has taken a number of steps to maintain 
the domestic price of sugar since the enactment of the price 
support program by Congress in December. On December 23, I 
proclaimed an import system, including import duties and fees, 
under authority of Section 22 of the Agricultural Adjustment 
Act of 1933 as amended. On April 1, import fees were adjusted 
upward, based on a 20-day world average price of 11.69 cents 
for late February and early March. On April 23, import fees 
were increased by an additional 1 cent. 

The ability to use import fees under Section 22 is limited, 
however, by a statutory restriction on the level of fee that can 
be applied. At present depressed world prices, this level is in- 
adequate to prevent imports from coming into the domestic 
market at a price below the domestic support price mandated 
by current law. 

The quotas will be applied nondiscriminatorily on an histori- 
cal basis. The Presidential proclamation will provide for quotas 
to be apportioned among exporting countries according to per- 
centage performance of those countries in 1975-1981, a period 
during which no restrictive quotas were in effect. Each coun- 
try’s high and low years will be excluded in order to assure a 
fair and representative allocation of quotas. 

The size of the total quota will be determined and an- 
nounced quarterly by the Secretary of Agriculture. The pres- 
ent import duty of 2.8 cents a pound, raw basis, will be contin- 
ued. The Section 22 import fees will be continued but will be 
adjusted as our domestic price responds to the quota. 

The objective is to defend the domestic price support pro- 
gram by creating a market situation that will enable U.S. beet 
and cane producers to sell in the market rather than forefeit- 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


ing their production to the Commodity Credit Corporation. The 
interests of foreign suppliers are also protected since this 
system provides such suppliers reasonable access to a stable, 
higher priced U.S. market. 

In arriving at this decision, we have taken fully into account 
the Caribbean Basin Initiative. The historical formula chosen 
to allocate quotas among countries fully reflects the traditional 
role of Caribbean Basin countries in our sugar market. 

In separate action, steps are also being taken to provide Car- 
ibbean Basin sugar producers with additional financial assist- 
ance during the remainder of this year beyond that already 
proposed in the Caribbean Basin Initiative legislation and 
normal budget requests. 


* * * * * * * 


(Slip Op. 82-45) 
UNIROYAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-3-00404 
Before MALETz, Judge. 


[Action dismissed. ] 


(Dated June 10, 1982) 


Barnes, Richardson & Colburn (Andrew P. Vance and Richard Haroian at the 
trial and on the brief) for the plaintiff. 


J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Office, Commercial Litigation Branch (Barbara M. 
Epstein at the trial and on the brief), for the defendant. 


MA.eEtz, Judge: Footwear uppers consisting of complete shoes 
except for an outsole are manufactured by plaintiff in Indonesia 
and imported by it into the United States. After importation, plain- 
tiff sells the uppers to the Stride-Rite Co., which completes the 
manufacturing process by attaching pre-shaped outsoles to the 
uppers and then markets the finished shoes to retail establish- 
ments. 

This case involves 82 pairs of footwear uppers of the type speci- 
fied above which plaintiff manufactured in Indonesia from leather 
and other materials of United States origin. Plaintiff sought to 
import these uppers and sell them to Stride-Rite so that it could 
attach the outsoles and market the completed shoes in accordance 
with its normal practice. However, on January 26, 1982, the uppers 
were excluded from entry when the Customs Service refused to 
permit them to be withdrawn from the warehouse for consumption 
on the ground that they were not marked with the country of 
origin as required by section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304). Given these considerations, the question 
is whether Stride-Rite is the ultimate purchaser of the imported 
uppers so as to exempt them from the country of origin marking 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 51 


requ rements. This in turn depends on whether the manufacturing 
proc:'ss in which Stride-Rite attaches the outsoles to the imported 
uppe:s effects a “substantial transformation” of the uppers. 


THE STATUTE AND REGULATIONS 


Section 304(a)(8)(H) of the Tariff Act of 1930, as amended (19 
U.S.C. 1304(a)(3)(H)), provides: 


(a) Except as hereinafter provided, every article of foreign 
origin (or its container, as provided in subsection (b) hereof) im- 
ported into the United States shall be marked in a conspicuous 
place as legibly, indelibly, and permanently as the nature of 
the article (or container) will permit in such manner as to indi- 
cate to an ultimate purchaser in the United States the English 
name of the country of origin of the article. The Secretary of 
the Treasury may by regulations— 


* ~ * * * * 


(3) Authorize the exception of any article from the re- 
quirements of marking if— 


* * * * * * * 


(H) An ultimate purchaser, by reason of the charac- 
ter of such article or by reason of the circumstances of 
its importation, must necessarily know the country of 
origin of such article even though it is not marked to 
indicate its origin; 


Section 134.1(d) of the Customs Regulations (19 CFR 134.1(d)) pro- 
vides in pertinent part: 


(d) Ultimate Purchaser. The ‘ultimate purchaser” is general- 
ly the last person in the United States who will receive the ar- 
ticle in the form in which it was imported. It is not feasible to 
state who will be the “ultimate purchaser” in every circum- 
stance. The following examples may be helpful: 

(1) If an imported article will be used in manufacture, 
the manufacturer may be the “ultimate purchaser” if he 
subjects the imported article to a process which results in 
a substantial transformation of the article, even though 
the process may not result in a new or different article. 

(2) If the manufacturing process is merely a minor one 
which leaves the identity of the imported article intact, 
the consumer or user of the article, who obtains the article 
after the processing, will be regarded as the “ultimate pur- 
chaser.” 


Section 134.35 of the Customs Regulations (19 CFR 134.35) pro- 
vides: 


Articles substantially changed by manufacture. 


An article used in the United States in manufacture which 
results in an article having a name, character, or use differing 
from that of the imported article, will be within the principle 
of the decision in the case of United States v. Gibson-Thomsen 
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Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98). Under this principle, the 
manufacturer or processor in the United States who converts 
or combines the imported article into the different article will 
be considered the “ultimate purchaser” of the imported article 
within the contemplation of section 304(a), Tariff Act of 1930, 
as amended (19 U.S.C. 1304(a)), and the article shall be except- 
ed from marking. The outermost containers of the imported ar- 
ticles shall be marked in accord with this part. 


THE Facts 


As indicated previously, except for the absence of an outsole, the 
upper in its condition as imported is a complete shoe. Thus in its 
condition as imported, the upper has been substantially trans- 
formed in Indonesia from sheets of leather into a substantially 
complete shoe. And having been “lasted” in Indonesia the upper 
has already attained its ultimate shape, form and size.’ In appear- 
ance, the upper resembles a moccasin? save that it has a stitched 
seam, and roughing on the bottom to facilitate the attachment of 
the outsole. Because of these latter characteristics, the upper is not 
marketable at retail as a complete shoe. 

Prior to exportation to the United States, the uppers are packed 
in cartons which are marked “Made in Indonesia.” However, the 
uppers themselves are not marked with the country of origin. 

Subsequent to importation into the United States, plaintiff sells 
the uppers to Stride-Rite in the cartons marked “Made in Indone- 
sia.” Stride-Rite then attaches pre-shaped and pre-sized outsoles to 
the uppers, cleans and polishes the uppers, and thereafter sells the 
completed shoes to retail stores under the trade name “Sperry Top- 
siders.” 

In the process of attaching the outsole to the upper, Stride-Rite 
relasts the leather upper, applies cement to the bottom of the 
upper to provide a temporary bond for the outsole, temporarily 
bonds the outsole to the upper by an outsole press, removes the 
last, and then attaches the outsole to the upper by stitching on a 
“Littleway” machine. 

The purpose of relasting—which consists of reinserting a last 
into the previously completed and lasted upper—is not to give the 
upper shape, form or size. Rather, it is to hold the upper steady 
and so facilitate the alignment and temporary cementing of the 
outsole to the upper. Relasting, though convenient, is not necessary 
to the attachment of the outsole to the upper inasmuch as hand 


‘The purpose of lasting is to permanently alter the shape of the leather so that it will fit a human foot. The 
lasting operation here involves the molding of wet, flat leather pieces around a last, which is a plastic, metal or 
wood form in the shape and size of a foot; tacking the leather pieces in place on the last; stretching and pulling 
the leather around the last with pincers; and then with the leather on the last, hand-sewing the leather pieces 
together. When the leather dries, its shape has been transformed from flat leather pieces to the shape of the 
upper in its permanent fixed form. 


?A moccasin is a single piece of leather which cradles the bottom of the foot and extends upward to form the 
back and sides and extreme front of the toe portion. The forepart of the foot is covered by a second piece of 
leather called a “plug” which is hand sewn to the combination sole and upper. 
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pressure alone is sufficient to press the upper and outsole together 
to provide a temporary bond. 

The process of combining the uppers to the outsoles is signifi- 
cantly less time consuming than the process of manufacturing the 
upper. Thus the record shows that it takes more than eight times 
the amount of time to manufacture the upper than to attach the 
outsole to the upper. In this connection, a time study shows that it 
takes some four hours to manufacture twelve pairs of uppers simi- 
lar to the imported merchandise whereas only one-half hour is re- 
quired to attach twelve pairs of uppers to the outsoles. 

The process of combining the uppers to the outsoles is also sig- 
nificantly less costly than the process of manufacturing the upper, 
with the record indicating that the cost of direct labor in the man- 
ufacture of the upper is about eight times greater than the cost of 
the direct labor required to attach the outsole to the upper. Also, 
the cost to Stride-Rite for the imported upper is significantly great- 
er than the cost of the outsole. 

In addition, manufacture of the upper requires at least five 
highly skilled operations including cutting the leather, skiving,® 
stitching the collar, setting up the hand lasting and hand sewing 
the upper. In contrast, the only highly skilled operation necessary 
in combining the upper and outsole is the Littleway stitching.‘ 


OPINION 


Section 304 of the Tariff Act of 1930, as amended, requires that 
with certain specified exceptions, every article of foreign origin im- 
ported into the United States be marked with its country of origin 
in such a manner that its ultimate purchaser in the United States 
will be aware of the country of origin. The legislative purpose of 
this enactment, as explained by Chief Judge Re, was “to enable the 
‘ultimate purchaser’ of the goods to decide for himself whether he 
would ‘buy or refuse to buy them’.” Globemaster, Inc. v. United 
States, 68 Cust. Ct. 77, 80, C.D. 4840, 340 F. Supp. 974, 976 (1972). 
[Emphasis added.] See also The Tariff Law—No Option to Import 
Without Marking, 12 Colum. Journal of Transnational Law 596 
(1978). 

Given the statute and its legislative purpose, plaintiff contends 
that the uppers are not required to be marked—this on the assert- 
ed basis that Stride-Rite is the ultimate purchaser of the uppers 
within the meaning of section 304(a)(3)(H) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1304(a)(3)(H)). Stride-Rite, plaintiff argues, is 
the ultimate purchaser because it allegedly effects a substantial 
transformation of the uppers into new articles having a different 
name, character and use, i.e., shoes. 


’The purpose of skiving is to reduce the thickness of edges of leather upper parts which are to be folded over 
or otherwise joined to another part. 

‘It is to be noted that Sperry Topsider outsoles are sold by Stride-Rite to shoe repair shops and that one 
repairman in such a shop can perform the same combining operations as Stride-Rite. 
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Under the Customs Regulation quoted previously (19 CFR 
134.1(d)), the “ultimate purchaser” is described generally as “the 
last person in the United States who will receive the article in the 
form in which it was imported.” That regulation further provides 
that ‘{ijt is not feasible to state who will be the ‘ultimate purchas- 
er’ in every circumstance.” but that certain specified examples 
“may be helpful.” Two such examples listed in the regulation are 
applicable here. The first (19 CFR 134.1(d)(1)) states that “{i]f an im- 
ported article will be used in manufacture, the manufacturer may 
be the ultimate purchaser if he subjects the imported article to a 
process which results in a substantial transformation of the article, 
even though the process may not result in a new or different arti- 
cle.’ [Emphasis added.] The second example listed (19 CFR 
134.1(d\(2)) provides, however, that if the manufacturing process is 
“merely a minor one which leaves the identity of the imported arti- 
cle intact’ the consumer is regarded as the ultimate purchaser. 
[Emphasis added.] See Note, Country of Origin Marking, 6 Law and 
Policy in International Business 485, 511 et seq. (1974). 

With this background, the test to be applied is whether the im- 
ported article has undergone a “substantial transformation” which 
results in an article having a name, character or use differing from 
that of the imported article. If such substantial transformation 
occurs, then the manufacturer is the ultimate purchaser and the 
consumer need not be informed of the country of origin. On the 
other hand, if the manufacturing or combining process is merely a 
minor one which leaves the identity of the imported article intact, 
a substantial transformation has not occurred and an appropriate 
marking must appear on the imported article so that the consumer 
can know the country of origin. 

To determine whether a substantial transformation of an article 
has occured for purpose of ascertaining who is the “ultimate pur- 
chaser,” each case must be decided on its own particula’ facts. 
Grafton Spools, Ltd. v. United States, 45 Cust. Ct. 16, 28, C.D. 2190 
(1960). See also e.g., United States v. Murray, 621 F. 2d 1163 (1st 
Cir. 1980); Texas Instruments, Inc. v. United States, — CCPA —, 
Slip Op. June 3, 1982. 

Examining the facts in the present case, the conclusion is clear 
that a substantial transformation of the upper has not occurred 
since the attachment of the outsole to the upper is a minor manu- 
facturing or combining process which leaves the identity of the 
upper intact. Thus the upper—which in its condition as imported is 
already a substantially complete shoe—is readily recognizable as a 
distinct item apart from the outsole to which it is attached. And 
the manufacturing process performed by Stride-Rite is a minor as- 
sembly operation which requires only a small fraction of the time 
and cost involved in producing the uppers. 

The fact is that the manufacturing operation performed by 
Stride-Rite in attaching the outsole to the upper is conceptually no 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 55 


different than (for example) attaching buttons to a man’s dress 
shirt or attaching handles to a finished piece of luggage. To consid- 
er attachments of this kind to be a “substantial transformation” 
would be to open the door wide to frustration of the entire purpose 
of the marking statute. Thus in the present case it would be mis- 
leading to allow the public to believe that a shoe is made in the 
United States when the entire upper—which is the very essence of 
the completed shoe—is made in Indonesia and the only step in the 
manufacturing process performed in the United States is the at- 
tachment of an outsole.*® 

Notwithstanding these considerations, plaintiff insists that the 
following cases support its position that Stride-Rite’s attachment of 
the outsole effects a “substantial transformation” of the imported 
uppers so as to exempt them from the country of origin marking 
requirements: United States v. Gibson-Thomsen Co., Inc., 27 
C.C.P.A. 267, C.A.D. 98 (1940); United States v. International Paint 
Co., Inc. 35 C.C.P.A. 87, C.A.D. 376 (1948); Midwood Industries, Inc. 
v. United States, 64 Cust. Ct. 499, C.D. 4026, 315 F. Supp. 951 (1970), 
appeal dismissed, 57 C.C.P.A. 141 (1970); Grafton Spools, Ltd. v. 
United States, 45 Cust. Ct. 16, C.D. 2190 (1960). But each of these 
cases is clearly distinguishable. 

In Gibson-Thomsen wooden toothbrush handles and brush blocks 
were imported for use in the manufacture of tooth and hair 
brushes. In the manufacture of the brushes, holes were bored into 
the handles and blocks; bristles were inserted and imbedded; the 
bristles were trimmed; and the handles polished and stamped. The 
cost of the bristles and the labor costs involved in inserting the 
bristles in the United States were significantly higher than the cost 
of the imported handles. Given these factors, the court held that 
since the imported articles were to be used in the United States as 
a material in the manufacture of new articles having a new name, 
character and use and which lost their identity when combined 
with other articles, the imported articles were substantially trans- 
formed in the United States so that country of origin marking of 
the new articles was not required. 

In the present case, however, the imported upper has not lost its 
indentity and is scarcely a mere material in the manufacture of a 
finished shoe. On the contrary, as previously indicated, the import- 
ed upper is the very essence of the finished shoe. Moreover, in con- 
trast to the Gibson-Thomsen merchandise, where the bristles added 
in the United States constituted the greatest portion of the cost of 
the completed article, Stride-Rite’s cost for the outsole which is 
added to the imported upper is significantly less than its cost for 
the upper. 


5It is to be noted that the processes that are performed by Stride-Rite can be and often are also performed by 
a shoe repairman in a shoe repair shop. In that circumstance should the attachment of an outsole to the import- 
ed upper be deemed a “substantial transformation” of the upper, it would follow that an American shoe repair- 
man who attaches the upper to the outsole would necessarily have to be regarded as the manufacturer of the 
completed shoe 
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In International Paint, the second case relied on by plaintiff, the 
issue was whether the collector has properly disallowed a claim 
under section 313(a) of the Tariff Act of 1930 (19 U.S.C. 1313(a)) for 
drawback upon the exportation of “Antifouling Semi Paste 
Paint.” ° In that case, paint in paste form was imported from Eng- 
land. The paint contained the essential ingredients necessary in 
antifouling paints, but also contained certain impurities in the form 
of mineral acids and metal salts which rendered the imported prod- 
uct unfit for use as an antifouling paint. After importation, the 
paint was subjected to a series of processes which removed the im- 
purities, reduced its viscosity and made it commerically usable as 
an antifouling paint. The collector denied the claim for drawback 
on the ground that the product was neither “manufactured nor 
produced” in the United States with the use of imported merchan- 
dise. The Court of Customs and Patent Appeals affirmed the deter- 
mination of this court sustaining the protest of the collector’s deci- 
sion (18 Cust. Ct. 105, C.D. 1052 (1947)) and held that the exported 
product had in fact been manufactured in the United States from 
the imported paint on the ground that both the character and use 
of the paint had been changed. In the present case, however, the 
upper itself underwent no physical change whatever. Nor was its 
intended use changed. It was manufactured by plaintiff in Indone- 
sia to be attached to an outsole; it was imported and sold to Stride- 
Rite for that purpose; and Stride-Rite did no more than complete 
the contemplated process. 

Plaintiff's reliance on Midwood Industries is likewise misplaced. 
In that case, rough steel forgings were imported into the United 
States and then subjected to several machining processes by the 
importer-manufacturer to convert them into finished flanges and 
fittings. The machining processes included boring, facing, spot 
facing, drilling, tapering, threading, bevelling, and heating and 
compressing. The court held that such processes resulted in a sub- 
stantial transformation of the forgings so that the domestic manu- 
facturer was determined to be the ultimate purchaser and country 
of origin marking of the individual flanges was therefore not neces- 
sary. In the present case, by contrast, the complex manufacturing 
processes occurred in Indonesia where the imported uppers were 
produced. However, in the United States only a minor assembly 
process takes place, namely, attaching the outsole to the upper. 

Grafton Spools, the last case relied on by plaintiff, is also distin- 
guishable. There empty typewriter ribbon spools were imported 
into the United States and sold to manufacturers of ribbons and 
business machines which wound the ribbons on the spools. The 
court held that the manufacturers were the ultimate purchasers 
for two reasons: First, the court found that the process of winding 


®Section 313(a) provided that “(u]pon the exportation of articles manufactured or produced in the United 
States with the use of imported merchandise, the full amount of the duties paid upon the merchandise so used 
«hall be refunded as drawback, less 1 percentum of such duties, * * * .” 
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ribbons on empty spools was not merely a process of filling a spool, 
but rather one that required technical skill and competence in 
order to insure that the ribbon would be evenly distributed, proper- 
ly inked and have the properties of tension and ability to reverse, 
which are necessary to the proper operation of a business machine. 
Second, as pointed out by the court: “What the ribbon manufactur- 
ers sell are ribbons. True, the ribbon is wound on a spool. But it is 
the ribbon, so wound, and not the spool as such, which the business 
machine manufacturers buy from the ribbon manufacturers.” 45 
Cust. Ct. at 24. 

Here, however, unlike the process involved in Grafton Spools, 
only a simple process of attaching outsoles to uppers occurs. More- 
over, in Grafton Spools the ribbon and not the spool was the es- 
sence of the finished article, while here the upper is the essence of 
the completed shoe. Thus unlike the empty spools, the uppers are 
not simply a vehicle for the sale of something else (i.e., soles), 
rather they remain as the major feature of consumer interest. 

In summary, the court holds that plaintiff is not the ultimate 
purchaser of the imported uppers since the operations performed in 
the United States do not constitute a substantial transformation 
thereof. Therefore, the Customs Service determination requiring 
marking of the uppers is affirmed and the action is dismissed. 
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Judgments of the United States Court 
of 
International Trade in Appealed Cases 
May 26, 1982 


APPEAL 81-12.—Royal Business Machines, Inc. v. United States, et 
al. (SCM Corporation, intervenor)—PoRTABLE ELECTRIC TyYPE- 
WRITER— WITHHOLDING OF APPRAISEMENT NOTICE—ANTIDUMPING 
Duty ORDER—RETROACTIVE INCLUSION—SUMMARY JUDGMENT— 
TSUS— Slip Op. 80-16 affirmed January 21, 1982. 


June 3, 1982 


AppEAL 81-10.—Mount Washington Tanker, Co. A Subsidiary of 
Victory Carriers, Inc. v. United States—Suie Reparrs—RE- 
PAIRS—REPAIRS ON HiGH Seas—Duty ON Cost oF FOREIGN RE- 
PAIRS—REMISSION OF DuTy—SUMMARY JUDGMENT.—Slip Op. 80-8 
affirmed November 25, 1981. 

APPEAL 81-26.—C. J. Tower & Sons of Buffalo v. United States.— 


MECHANICAL EQUIPMENT—VALVES—AUTOMATIC LIVESTOCK Wa- 
TERERS OR ANIMAL NIPPLE DRINKERS—TSUS—Slip Op. 81-35 re- 
versed March 18, 1982, rehearing denied May 6, 1982. 


June 8, 1982 


APPEAL 81-22.—A. J. Arango, Inc. v. United States.—MECHANICAL 
EQUIPMENT—HIGHLY FLEXIBLE EZS SHarr COUPLINGS AND PARTS 
THEREOF—OTHER Parts OF INTERNAL COMBUSTION ENGINES— 
TORSIONALLY FLEXIBLE COUPLINGS AND Parts—TSUS—Slip Op. 
81-39 affirmed February 18, 1982. 





Appeals to 


United States Court of Customs and 
Patent Appeals 


82-27—The United States v. Roses Incorporated—FrEsH Cut Roses 
From COLUMBIA—ANTIDUMPING PETITION—Appeal from Slip Op. 
82-29 filed on June 2, 1982. 

82-28—United States Cane Sugar Refiners’ Association v. Secre- 
tary of Agriculture, et al—ImporT QUOTAS—PRESIDENTIAL PROc- 
LAMATION 4941—DECLARATORY AND INJUNCTIVE RELIEF—Appeal 
from Slip Op. 82-44 filed on June 9, 1982. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, June 23, 1982. 


The appended notices relating to investigations by the US. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RaAas, 
Commissioner of Customs. 


In the Matter of 


CERTAIN VACUUM CLEANER Investigation No. 387-TA-111 
BrusH ROLLERS 


Notice of Settlement Agreement, Recommended Termination, and 
Request for Public Comments 


AGENCY: USS. International Trade Commission. 


ACTION: Request for public comments on the recommended termi- 
nation of the above-captioned investigation with respect to Vacuum 
Parts Unlimited, Inc. (Vacuum Parts), based on a settlement agree- 
ment. 


SUMMARY: Notice is hereby given that the presiding officer in 
this investigation has recommended that the Commission grant the 
joint motion of complainant Scott & Fetzer Co. and respondent 
Vacuum Parts that this investigation be terminated as to Vacuum 
Parts on the basis of a settlement agreement. Before taking final 
action on the motion, the Commission seeks written comments on 
the proposed termination from interested members of the public. 


DEADLINE: All comments must be received within thirty (30) days 
of publication of this notice. 


SUPPLEMENTARY INFORMATION: The Commission is conduct- 

ing investigation No. 337-TA-111 to determine whether there is a 

violation of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) 

in the importation into, the United States of certain vacuum clean- 
68 
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er brush rollers, or the sale in, which are alleged to infringe claims 
1 and 2 of U.S. Letters Patent 3,367,728. 

On April 7, 1982, complainant Scott & Fetzer Co. and respondent 
Vacuum Parts filed a joint motion seeking termination of the in- 
vestigation as to Vacuum Parts based on a settlement agreement. 
The Commission investigative attorney has also recommended that 
Vacuum Parts be terminated as a respondent. The presiding officer 
concurs. The settlement agreement and the proposed termination 
are now before the Commission for final action. 

Under the settlement agreement, Vacuum Parts has warranted 
that it has ceased to import brush rollers from respondent Horn- 
leon Co., Ltd. Furthermore, Vacuum Parts agrees to destroy any 
such brush rollers currently in its possession and not to infringe 
U.S. Letters Patent 3,367,728, owned by Scott & Fetzer. In return, 
Scott & Fetzer has agreed not to institute proceedings in any other 
forum against Vacuum Parts in connection with that firm’s previ- 
ous importation of brush rollers and has waived all rights against 
Vacuum Parts with respect to any alleged infringement of US. 
Letters Patent 3,367,728. 

All comments must conform to the requirements of section 201.8 
of the Commission’s rules (19 CFR § 210.8) and must be addressed 
to the Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Lairold M. Street, 


Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0124. 

By order of the Commission. 


Issued: June 15, 1982. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 


CERTAIN LoG SPLITTING PIVOTED Investigation No. 337-TA-113 
LEVER AXES 


Notice of Amendment of Notice of Investigation to Add 
Additional Counts 


AGENCY: U‘S. International Trade Commission. 


ACTION: Amendment of notice of investigation to add five addi- 
tional unfair acts or methods of competition. 


SUMMARY: On June 11, 1982, the Commission granted a motion 
(Motion No. 113-5) to amend the notice of this investigation to add 
the following unfair acts or methods of competition: (1) Misappro- 
priation of trade dress; (2) false designation of origin; (3) false rep- 
resentation; (4) common-law-trademark infringement with respect 
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to an illustrative trademark; (5) false and misleading advertising; 
and (6) product disparagement. 


SUPPLEMENTAL INFORMATION: On February 8, 1982, com- 
plainant Chopper Industries, Inc., moved (Motion No. 113-5) to 
amend the complainant and the notice of investigation to add the 
following counts: (1) Misappropriation of trade dress; (2) false desig- 
nation of origin; (3) false representation; (4) common-law-trademark 
infringement; (5) copyright infringement; (6) false and misleading 
advertising; (7) trade libel; (8) product disparagement; and (9) pred- 
atory pricing. 

On April 12, 1982, the administrative law judge (ALJ) issued a 
recommended determination that the motion be granted (Order No. 
14) with respect to all but the following counts: (1) False designa- 
tion of origin; (2) false representation; and (3) predatory pricing. 
After consideration of Motion No. 113-5, the ALJ’s recommended 
determination, and the record in this case, the Commission deter- 
mined to amend its notice of investigation pursuant to section 
210.22(a) of its Rules of Practice and Procedure (19 CFR § 210.22(a)) 
to include the following unfair acts of methods of competition: (1) 
Misappropriation of trade dress; (2) false designation of origin; (3) 
false representation; (4) common-law-trademark infringement; (5) 
false and misleading advertising; and (6) product disparagement. 

Copies of the Commission’s Action and Order and all other non- 
confidential documents filed in connection with this investigation 
are available for public inspection during official business hours 


tional Trade Commission, 701 E Street NW., Washington, D.C. 
20436, telephone 202-523-9161. 


FOR FURTHER INFORMATION CONTACT: Shelia J. Landers, 
Esq., Office of the General Counsel, telephone 202-523-0421. 


By order of the Commission. 
Issued: June 15, 1982. 


KENNETH R. MAson, 
Secretary. 


In the Matter of 


CERTAIN Loc SPLITTING PIVOTED Investigation No. 337-TA-113 
LEVER AXES 


Notice of Amendment of Notice of Investigation To Add 
Respondent 


AGENCY: US. International Trade Commission. 


ACTION: Amendment of notice of investigation to add one new re- 
spondent pursuant to section 210.22(a) of the Commission’s Rules of 
Practice and Procedure (19 CFR § 210.22(a)). 
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SUMMARY: On June 10, 1982, the Commission granted a motion 
(Motion No. 113-16) to amend the notice of investigation in this in- 
vestigation to add Formosa Forges Corp. as an additional respond- 
ent. 


SUPPLEMETARY INFORMATION: On March 24, 1982, complain- 
ant Chopper Industries, Inc., moved (Motion No. 113-16) to amend 
to complaint and the notice of investigation to add as a new re- 
spondent Formosa Forges Corp. Formosa Forges Corp. is alleged by 
complainant to be engaged in contributory patent infringement 
with respect to the axehead component of the axes under investiga- 
tion. On April 12, 1982, the administrative law judge (ALJ) issued a 
recommended determination that the motion be granted (Order No. 
13). After consideration of Motion No. 113-16 and the ALJ’s recom- 
mended determination, the Commission determined to amend its 
notice of investigation to add Formosa Forges Corp., 8 Tsu-Li, 1st 
Road, Nan Kung Industrial Park, Nan Tou, Taiwan 540, as a re- 
spondent in this investigation. 

Copies of the Commission’s Action and Order and all other non- 
confidential documents filed in connection with this investigation 
are available for public inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Washington, D.C. 
20436, telephone 202-523-9161. 


FOR FURTHER INFORMATION CONTACT: Shelia J. Landers, 
Esq., Office of the General Counsel, telephone 202-523-0421. 


By order of the Commission. 
Issued: June 11, 1982. 


KENNETH R. MASON, 
Secretary. 
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